EDITOR’S NOTE 


This Special Issue of THE GEORGE WASHINGTON LAW 
REVIEW is the third of a series of anniversary symposia 
devoted to a review and analysis of the regulatory ac- 
tivities of a federal administrative agency. In March, 
1937, the LAW REVIEW published a Fiftieth Anniversary 
Issue on the INTERSTATE COMMERCE COMMISSION. The 
second of this series appeared in February, 1940, as a 
Twenty-fifth Anniversary Issue on the FEDERAL TRADE 
COMMISSION. The occasion for the present Special Issue 
is the Twenty-fifth Anniversary of the FEDERAL POWER 
COMMISSION. 

From 1920 to 1930 the Federal Power Commission, 
which was established by the Federal Water Power Act 
of 1920, was composed of the Secretaries of War, Interior 
and Agriculture. Pursuant to the Act of June 23, 1930, 
the Commission was reorganized as an independent, 


quasi-judicial tribunal with a membership of five full- 
time Commissioners. 


Since its creation in 1920, the regulatory functions en- 
trusted to the Commission have been greatly expanded 
under the Federal Power Act of 1935 and the Natural 
Gas Act of 1938. By Title II of the Public Utility Act 
of 1935, the Federal Water Power Act of 1920 was made 
Part I of the Federal Power Act. Part I vests in the 
Commission authority to license and supervise power 
projects and water power development on the public 
lands, navigable streams and other waters subject to fed- 
eral jurisdiction. Under Part II the Commission has 
jurisdiction over utilities which own or operate facilities 
used for the transmission or sale at wholesale of electric 
energy in interstate commerce. In 1938 the Commission’s 
jurisdiction was extended by the Natural Gas Act to the 
regulation of the transportation and the sale at wholesale 
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in interstate commerce of natural gas for ultimate public 
consumption. 

Various additional duties relating to federal power 
projects are conferred upon the Commission by other 
federal statutes, such as the Tennessee Valley Authority 
Act of 1933, the Bonneville Act of 1937, the Fort Peck 
Act of 1938 and the Flood Control Acts of 1938, 1939, 
1941 and 1944. 

The seventeen articles in this symposium present the 
historical background of the problems and an analytical 
review of the principal functions of the Federal Power 
Commission. The authors of these articles were selected 
from government officials, industry counsel and other 
specialists with the purpose of giving expression to the 
various viewpoints of authoritative writers. 

Apart from the fact that this Special Issue coincides 
with the Silver Anniversary of the Federal Power Com- 
mission, it is believed that the value of the Issue at this 
time is enhanced by other considerations. The existing 
law review literature on the Commission’s work is relative- 
ly small. Furthermore, while the Commission has been 
in existence since 1920, the scope of its regulatory ac- 
tivities has expanded considerably under the legislation 
of 1935 and 1938. Finally, the cessation of the war will 
undoubtedly be followed by an increase in the volume 
of the Commission’s work, so that the future tasks of the 
Commission may be expected to command greater atten- 
tion than previously from all persons who are interested 
in this important field of federal regulation. 


S. CHESTERFIELD OPPENTIEIM. 
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FEDERAL POWER COMMISSION SPECIAL ISSUE 


THE FEDERAL POWER COMMISSION AS AN 
AGENCY OF CONGRESS 
BURTON K. WHEELER * 


The doctrine of the separation of powers is fundamental 
in American constitutional law. The legislative, execu- 
tive, and judicial powers under the Constitution are sepa- 
rate and distinct. While the legislative branch—the 
Congress—can legislate on matters affecting the executive 
and judicial branches within the powers granted it by the 
Constitution, and can, within constitutional limits, dele- 
gate its legislative powers, the legislative branch must lay 
down the broad standards to govern the administration 
of the delegated power, leaving to the agency to which the 
legislative power is delegated the application of the legis- 
lative provisions in particular situations as they arise.’ 

So it is that, in creating the Federal Power Commis- 
sion, the Congress set up an administrative agency to 
perform tasks which Congress, except for the practical 


* United States Senator from the State of Montana; Chairman, Committee 
on Interstate Commerce, United States Senate. 

1 See recent opinions of the United States Supreme Court sustaining the con- 
stitutionality of the Emergency Price Control Act of 1942 in Yakus v. United 
States, 321 U. S. 414, 64 Sup. Ct. 660, 88 L. ed. 834 (1944) and Bowles v. 
Willingham, 321 U. S. 503, 64 Sup. Ct. 641, 88 L. ed. 892 (1944), for a full 
analysis of the principles and a review of prior decisions relating to the Con- 
stitutional limits of delegation of legislative power. 
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difficulties, could have done itself. Under the Commerce 
Clause of the Constitution,” Congress has authority to 
regulate interstate and foreign commerce. This power of 
Congress is plenary in character and extends, for example, 
to control of navigable waters of the United States as to 
navigation, flood control, water-shed development, recov- 
ery of the cost of improvements through the utilization of 
electric power incidentally developed, and also to the 
regulation of the transmission of electric energy between 
the states and to foreign countries and the sale of electric 
energy in interstate commerce. It extends as well to the 
interstate transportation of natural gas and the sale of 
natural gas in interstate commerce.* To what extent, how- 
ever, the Congress may see fit, in any particular instance, 
to delegate these plenary powers to an administrative 
agency of its creation is, of course, a question for the Con- 
gress to decide. 

Pressed with many other duties on myriad subjects, 
however, the Congress would find it impossible to con- 
duct these tasks itself. If the Congress were to attempt to 
deal directly with these problems, moreover, it would be 
unable to maintain that essential continuity and stability 
of the regulatory process which can only be provided by 
men of special training and close experience, who can 
give their full time and attention to such matters. 

By the Federal Water Power Act of 1920, as amended 
in 1935,* Congress has delegated to the Federal Power 
Commission the issuance of licenses for the development 
and operation of hydroelectric power projects located on 
navigable waters of the United States or affecting the in- 
terests of interstate or foreign commerce. As the Supreme 
Court has pointed out in the Appalachian Electric Power 


2 Unitep States ConstiruTtion, Article I, Section 8. 


8 For a discussion of the delimitation of federal and state powers, see Benton, 
Jurisdiction of the Federal Power Commission and of State Agencies in the 
Regulation of the Electric Power and Natural Gas Industries, infra pp. 53-80. 


441 Stat. 1063 (1920), 16 U. S. C. §791 et seq. 


Tee 
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Company case,’ upholding the delegation by Congress to 
the Commission of this authority, the Commission’s deter- 
mination in issuing a license “is legislative in character.” 

By the Federal Power Act of 1935,’ the Congress dele- 
gated to the Commission the regulation of interstate trans- 
mission of electric energy and the sale of electric energy 
in interstate commerce at wholesale, including the regula- 
tion of public utilities owning or operating facilities for 
such transmission or sale. In regulating the rates of such 
utilities for wholesale sales of electric energy in interstate 
commerce,’ in approving the disposition and interconnec- 
tion of their properties* and the issuance of their securi- 
ties,’ in regulating their accounts,” the Commission is 
acting in a quasi-legislative capacity, applying to partic- 
ular situations the legislative policy as prescribed by Con- 
gress. As between the public utilities and other parties in 
interest, the Commission often acts in a quasi-judicial 
capacity, holding hearings and adjudicating rights of 
parties. Further, under various sections of the Federal 
Power Act,” the Commission is given purely investigative 
duties, in exercising which it is acting solely as an arm 
of Congress, in certain instances reporting to Congress 
and making recommendations for legislation. 

Thus, if such a Commission can be said to exercise, 
under the Federal Power Act, “any executive function— 
as distinguished from executive power in the constitu- 
tional sense—it does so in the discharge and effectuation 
of its quasi-legislative or quasi-judicial powers. .. .”” 

By the Natural Gas Act of 1938,”° the Congress dele- 
gated similar powers to the Commission over the trans- 

5 United States v. Appalachian Elec. Power Co., 311 U. S. 377, 61 Sup. Ct. 
291, 85 L. ed. 243 (1940). 

649 Stat. 838 (1935), 16 U.S. C. § 792 et seq. 

7 49 Stat. 851 (1935), 16 U. S. C. § 824d. 

849 Stat. 848, 849 (1935), 16 U. S. C. §§824a, 824b. 

949 Stat. 850 (1935), 16 U. S. C. §824c. 

10 49 Stat. 854 (1935), 16 U. S. C. §825. 

11 49 Stat. 856 (1935), 16 U. S. C. §§ 825f, 825}. 

12 Humphrey’s Executor v. United States, 295 U. S. 602, 628, 55 Sup. Ct. 


869, 79 L. ed. 1611 (1935). 
13 52 Stat. 821 (1938), 15 U. S. C. § 717 et seq. 








4 THE GEORGE WASHINGTON LAW REVIEW 


portation of natural gas in interstate commerce, its sale 
at wholesale for resale in interstate commerce, and nat- 
ural gas companies engaged in such transportation or sale. 
These powers, to a great extent, parallel those delegated 
to the Commission by the Federal Power Act of 1935, on 
which the Natural Gas Act was largely modeled, and are 
in the same way quasi-legislative and quasi-judicial in 
character. 

To insure that the Commission would be an effective 
arm of Congress in the performance of its delegated pow- 
ers, the Congress took certain precautions. First, it made 
the Commission an independent agency, not a part of any 
executive department. Thus Congress eliminated outside 
executive control. Second, to make the Commission im- 
partial in every way, Congress provided that it should be 
non-partisan in that not more than three of the Commis- 
sioners shall be appointed from the same political party." 
Third, to give the Commission a degree of permanence 
and stability, Congress provided that the Commissioners 
should have terms of five years, the terms of the Commis- 
sioners to expire in successive years.” 

The Commission’s duties are prescribed by Act of Con- 
gress. It is “charged with the enforcement of no policy 
except the policy of the law.” ** Its decisions are to be 
made according to the mandates of the statute and in the 
“exercise of the trained judgment of a body of experts,” *’ 
informed by their experience and the record made before 
the Commission. The Commission is given discretion 
within the ambit of its authority, but must observe with 
strict fidelity the mandates of Congress set forth in its 
jurisdictional statutes, as interpreted by the courts. 


1446 Stat. 797 (1930), 16 U. S. C. §792. 
15 Supra note 14 


16 Humphrey’s Executor v. United States, supra note 12 at 624. 
17 bid. 


THE FEDERAL POWER COMMISSION AS AN 
AGENCY OF CONGRESS 
CLARENCE F. LEA * 


How the Federal Power Commission serves as an arm 
of the legislative branch of the Federal Government may 
be illustrated by reference to the provisions of the Nat- 
ural Gas Act, enacted by the Congress in 1938.’ Partic- 
ular reference is made to this Act because the writer had 
an active part in the considerations which led to its enact- 
ment. He is familiar with the purposes and circumstances 
which were in view at that time. 

Congress found, and in the Act of 1938 declared, that 
“the business of transporting and selling natural gas for 
ultimate distribution to the public is affected with a pub- 
lic interest.”* It was decided that “Federal regulation 
in matters relating to the transportation of natural gas 
and the sale thereof in interstate and foreign commerce is 
necessary in the public interest.” * 

Congress could have enacted detailed legislation re- 
garding these matters without providing for the partici- 
pation of any administrative agency in such regulation, 
but instead it decided that a continuing program of regu- 
lation involving control of a large variety of particular 
matters could best be done by an independent non-partisan 
administrative commission. ‘This task was entrusted, 
therefore, to the Federal Power Commission, to which 
Congress had already delegated regulation of the trans- 
mission and sale of electric energy in interstate commerce 
at wholesale, under the Federal Power Act of 1935.* 

Legislative functions may be divided into two classes, 

* Member of the House of Representatives of the United States for the First 


Congressional District of California; Chairman, Committee on Interstate and 
Foreign Commerce, United States House of Representatives. 


1 52 Stat. 821 (1938), 15 U. S. C. §717 et seq. 

252 Stat. 821 (1938), 15 U. S. C. §717. 

8 Ibid, 

449 Stat. 838 (1935), 16 U. S. C. § 792 et seq. 
[5] 
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(1) the enactment of a law and (2) investigation prelim- 
inary to the enactment of a law. 

The enactment of a law may be complete as to all de- 
tails when the legislation is passed by the legislative body, 
or the legislative body may merely lay down broad guid- 
ing principles in the law as enacted, charging an admin- 
istrative agency, specially constituted for the purpose, 
with application of the law to specific situations which 
are presented. 

The function of investigation preliminary to legislation 
may be performed (1) directly by legislative committees, 
or (2) delegated by the legislative branch to a qualified 
administrative agency, which is required to report its 
findings to the legislature, with or without recommenda- 
tions for legislation. 

Both forms of delegation are utilized by the Congress 
in the Natural Gas Act. 

In the early days of regulation of public utilities, legis- 
lative bodies fixed rates by legislative enactment. Later, 
when the shortcomings of this method of rate regulation, 
and the advantages of rates regulation by an administra- 
tive commission, became apparent, rate regulation directly 
by statute was abandoned and authority to regulate rates 
was delegated to a Commission. But, whether the regu- 
lation of rates is directly by statute or is delegated to a 
regulatory commission, it is in either case legislative in 
character. 

In the Natural Gas Act, as in the Federal Power Act, 
regulation of rates is delegated by Congress to the Fed- 
eral Power Commission,’ as is also the regulation of the 
exportation or importation of natural gas,° the extension 
of facilities or service, and abandonment of facilities or 
service.’ Congress could have enacted a law regulating 
each instance or class of transaction, but instead estab- 


552 Stat. 822 (1938), 15 U. S. C. §§717c, 717d. 
€52 Stat. 822 (1938), 15 U. S. C. §717b. 
756 Stat. 83 (1942), 15 U. S. C. Supp. IIT, §717f (1942). 
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lished the principles of regulation by statute and delegated 
to the Federal Power Commission authority to make the 
determinations required by the statute for application in 
particular cases. 

Similarly, Congress has delegated to the Commission 
comprehensive power to prescribe and regulate the ac- 
counts of natural gas companies,* just as the Federal 
Power Act provides for similar controls over electric 
utilities. 

The provisions of Section 7 of the Natural Gas Act, as 
amended February 7, 1942,° relative to certificates of pub- 
lic convenience and necessity, afford an even clearer in- 
stance of delegation of legislative power. Conceivably, 
the Congress might itself by statute authorize the con- 
struction of natural gas pipelines and delimit the oper- 
ating and service area of every natural gas company. 
However, by Section 7 as amended, it delegated to the 
Commission authority to issue certificates of public con- 
venience and necessity for the construction of pipelines, 
extensions and all new operations since February 7, 1942, 
as well as “grandfather clause” certificates for facilities 
and operation of natural gas companies as of that date, 
and authority to determine service areas. Clearly, in these 
matters, the Commission is acting merely as an arm of the 
Congress in performing duties of a detailed and special- 
ized character which the Congress, busy with many public 
affairs, could not hope to cope with directly. 

Of the other kind of delegation—of authority to make 
investigations for Congress—several excellent examples 
are found in the Natural Gas Act. 

By Section 14(a) of the Act, the Commission is given 
general investigatory authority to obtain “information to 
serve as a basis for recommending further legislation to 
the Congress.” More specifically, by other sections, the 
Commission is given authority to investigate and ascertain 


852 Stat. 825 (1938), 15 U. S. C. §717¢g. 
956 Stat. 83 (1942), 15 U. S. C. Supp. III, §717f (1942). 
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the actual legitimate cost of the property of every natural 
gas company,” the cost of production or transportation 
of natural gas by a natural gas company," even in cases 
where the Commission has no authority to establish a rate, 
and comprehensive investigatory authority incidental to 
its other delegated powers under the Act. By Section 11, 
the Commission is made the investigative agent of Con- 
gress to assemble and keep current all pertinent informa- 
tion relative to interstate compacts dealing with natural 
gas ‘and to report to the Congress, from time to time, the 
information so obtained.” 

These quasi-legislative functions the Commission is to 
perform, not as a subordinate bureau of an executive de- 
partment, but as an independent, non-partisan agency, 
charged only with carrying out the functions and the 
policy laid down in the jurisdictional act of Congress. 

It should, of course, be recognized that these regulatory 
agencies of Congress do not have a carte blanche delega- 
tion of legislative power. They are limited to carrying 
out the policies of Congress as specified in the statutes 
conferring their power. In very recent years there has 
been a marked tendency in Congress carefully to define 
and limit the standards of law which control its adminis- 
trative agencies. 


10 52 Stat. 824 (1938), 15 U. S. C. §717e. 
11 52 Stat. 823 (1938), 15 U. S. C. §717d. 








THE LONG STRUGGLE FOR EFFECTIVE 
FEDERAL WATER POWER LEGISLATION 


GIFFORD PINCHOT* 


The first and simplest form of mechanical power to be 
harnessed by man was water power. Today, with elec- 
tricity to give it reach and scope, it is one of the most 
essential sources of the good life among men. It is also, 
unless and until atomic energy shall move into first place, 
more dangerously subject to the evils of monopoly than 
any other. Here, if anywhere, public control is indis- 
pensable. 

Under the powers granted or implied in the Constitu- 
tion of the United States, the Federal Government has 
control over navigable streams and their tributaries. Yet 
for a hundred years after the Constitution was adopted, 
Congress left the regulation of water power entirely to 
the states. 

Before the long-distance transmission of electricity had 
revolutionized the situation, water power was regarded 
almost altogether as a local question. Fall River, Lowell, 
Lawrence, Manchester, Niagara Falls, and other manu- 
facturing centers owed their superiority to water power. 
But in all these developments, power could only be used 
close to the water which produced it. Steam power, which 
came to the front because it was not subject to this limita- 
tion, after the Civil War became the country’s chief 
source of power and has so continued to this day. 


LIMITED SCOPE AND EFFECTIVENESS OF EARLY FEDERAI. 
WATER LEGISLATION 


Federal stream legislation at its beginning had to do 
chiefly with preventing or removing obstructions to navi- 
gation. That was the purpose of the Rivers and Harbors 


* Formerly Governor of Pennsylvania. 


[9] 
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Act of 1884," which authorized the Secretary of War 
to remove unauthorized obstructions, including dams, 
bridges, and causeways. 

The Act of 1884 was followed by the Rivers and Har- 
bors Act of September 19, 1890,’ which forbade “the cre- 
ation of any obstructions, not affirmatively authorized by 
law, to the navigable capacity of any waters, in respect 
of which the United States has jurisdiction.” 

In 1891 Congress granted free rights of way through 
the public lands and reservations for canals, ditches, and 
reservoirs.” In 1896 it extended these rights to “any citi- 
zen or association of citizens of the United States, for the 
purpose of generating, manufacturing, or distributing 
electric power.” * 

In 1899 Congress assumed fuller control over navigable 
streams and forbade the building of any bridge, dam, 
dike, or causeway over any navigable water of the United 
States “until the consent of Congress to the building of 
such structures shall have been obtained and until the 
plans for the same have been submitted to and approved 
by the Chief of Engineers and by the Secretary of War.” 


THE ACcT OF 1901 


The effect of these Acts, however, was to prevent rather 
than promote development. And they applied only to 
navigable streams. The Act of 1901,° however, empow- 
ered the Secretary of the Interior to permit rights of way 
through the public lands and Forest Reservations “for 
electrical plants, poles, and lines for the generation and 
distribution of electric power.” It also empowered the 
Secretary to regulate the use of such rights of way and to 
revoke any permit when he saw fit. That was highly im- 
portant, for a revocable permit meant that the title to the 
land remained in the Government. 


123 Stat. 133 (1884). 
226 Stat. 426, 454 (1890). 


326 Stat. 1101 (1891), 43 U. S. C. § 946. 

429 Stat. 120 (1896), 43 U. S. C. “ 

5 30 Stat. 1121, 1151 (1899), 33 U. S. C. §§ 401, 

6 31 Stat. 790 (1901), % U. S&S. C. §79, 43 U. S. C “5959. 
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Under the Act of 1901 the Secretary of the Interior 
issued regulations which related to filing applications for 
permits. But the Secretary never issued any formal per- 
mits. The practice consisted merely in making an endorse- 
ment on the map of the project that was submitted. 


CONGRESSIONAL GIFTS OF POWER SITES 


Licenses issued by Congress under the Act of 1901 gave 
away enormously valuable power sites without a charge 
and without a time limit—forever and for nothing. The 
first sign of change came when Theodore Roosevelt in 
1903 vetoed a Bill to make a present of the now famous 
Muscle Shoals power site to private interests’ and thereby 
kept the door open for TVA, which, thanks to Senator 
George W. Norris, came in due time. 

Until 1905, when the first steps were taken to bring 
about effective regulation and control by the government 
of the right to erect and maintain power dams, the custom 
of Congress to give away these extremely valuable rights 
continued unbroken. Unless some other interest happened 
to be after the same power site, all that was necessary was 
to get a bill introduced in Congress and sit by and watch 
it pass as a matter of course. 

This time-worn habit of Congress to give away the 
public property was, of course, wholly unnecessary and 
wholly without excuse. Its only possible justification, 
aside from the pressure of the power interests, lay in the 
ancient bureaucratic shibboleth, “We have always done 
it that way.” 


EVOLUTION OF EFFECTIVE NATIONAL POLICY 


When responsibility for the National Forests was trans- 
ferred to the Department of Agriculture and the Forest 
Service, by the Act of February 1, 1905,° most of the un- 
developed water power of the Nation was still in the 


7 36 Conc. Rec. 3071 (1903). 
8 33 Stat. 628 (1905), 16 U. S. C. §§ 472, 551. 
2 
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hands of the government. Undoubtedly more than half 
of the grand total was on the Forest Reserves and the 
Public Domain. 

Under the Transfer Act, as mutually interpreted by the 
Departments of Agriculture and Interior, all grants of 
rights or privileges within the Forest Reserves which did 
not affect the title to the land or cloud the fee were under 
the jurisdiction of Agriculture. All those which did re- 
mained under Interior. But still no charge was provided 
for and the men who profited by these privileges and 
rights of way were not required to pay for what they got. 
But that situation did not long continue. 

After the Transfer Act, the Forest Service, in dealing 
with the vast undeveloped resources in water power 
which had come under its control, could have followed 
any one of three paths— 


(1) It could continue the indefensible policy of Con- 
gress by giving away these immensely valuable powers 
forever and for nothing. 


(2) It could follow the policy of the Interior Depart- 
ment, which had a limited power of control in the public 
interest, but made little use of it, and did not require the 
companies to pay for what they got. 


(3) Or it could develop a water power policy of its 
own. 

There was no question which course to adopt. We must 
make our own policy and above all keep the title to the 
power sites in the public hands. THE USE OF THE Na- 
TIONAL FOREST RESERVES, a manual of instructions, issued 
July 1, 1905, contained this definite statement of policy: 
‘“A reasonable charge may be made for any permit, right, 
or privilege, so long as such charge is not inconsistent 
with the purposes for which the Reserves were created.” * 


® United States Dept. of Agriculture, Forest Service, THE Use or THE Na- 
TIONAL Forest Reserves (1905) p. 16. 
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Underlying Principle and Basis of Reasonable Charges 
for Use of Water Power 


The Report of the Forester for the fiscal year 1905- 
1906,”° after noting the collection for the first time of a 
fee for grazing on the Forest Reserves, set forth as an 
underlying principle that a reasonable charge should be 
made for all permits which involved “the withdrawal of 
the particular resource or land from use by the people 
in general.” 

Furthermore, it definitely determined the basis upon 
which charges for the use of water for power should be 
calculated, as follows:" 


(1) A charge per mile for the length of the ditches, conduits, 
pipelines, transmission lines, etc. This applies when no greater 
width is allowed than that actually necessary at any one point for 
the enjoyment of the privilege. 

(2) A charge per acre for land actually granted for occupancy, 
as areas flooded by reservoirs, land for power houses, residences, 
hotels, fenced pastures, etc. 

(3) A charge for the conservation of water supply and the use 
of advantageous locations and other privileges. The water itself 
is granted by the State, not by the United States. 

Thus, in a permit for a project to develop electricity the charge 
would be based upon: First, the length of the conduits, transmis- 
sion lines, etc.; second, the area occupied by the power houses, 
reservoirs, etc.; third, the conservation of the water supply and 
the advantageous location which makes it possible to obtain a 
fall to turn the water-wheel. 


Here was the beginning of a federal water power pol- 
icy. It was deeply resented and bitterly fought by the 
power interests and their followers in Congress, but in all 
essentials it is in force today both on lands owned by the 
government and on navigable streams. 


Administration of Charges and Duration of Permit 


The Forest Service held that the quantity of water used 
was a proper measure of its conservation by the Forest 
Reserves and that the horsepower developed at the wheel, 
since it resulted from the water conserved and the fall 





10 United States Dept. of Agriculture, REporT OF THE Forester, 1906. 
11 Supra note 10 at 11. 
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furnished, was a proper measure of the entire conserva- 
tion supplied by the Service to the permittee. 

The Service was wise, I think, in deciding to enforce 
the new charge gradually, and not all at once. In the 
Spring and Summer of 1905, a few permits were issued 
for electric development without compensation but ter- 
minable at the discretion of the Forester. What we were 
after was not only a fair return in due time, but also good 
will and codperation. 

Later in 1905, the charge began. John S. Eastwood, 
for example, in August of that year renewed his power 
permit on the Sierra Reserve in California (now the 
Sequoia National Forest) with a new annual charge of 
$100. The Shasta Power Company on the Lassen Forest, 
California, and the Nevada Power Mining and Milling 
Company agreed to pay similar sums. Thus, for the first 
time, the principle of a charge was established in actual 
operation. 

But the question of the duration of the permit was far 
less simple than the question of the charge. Before the 
Transfer Act the Secretary of the Interior had asked the 
Secretary of Agriculture “to suggest the length of time 
which should properly be fixed for the rights of way 
granted.” A permit for a period of 99 years’ had been 
issued with the consent and approval of the Service to 
the Edison Electric Company of Southern California in 
the San Bernardino, San Gabriel, and Sierra Forest Re- 
serves. 

As head of the Forest Service I had personally ap- 
proved the 99 years. And I recommended to the Secretary 
of Agriculture that permits issued by the Service should 
run for an even century. In that I was thoroughly and 
completely wrong. The power people had convinced me 
too easily that they needed so much time to recover their 


12 The permit was authorized by Act of May 1, 1906, 34 Stat. 163 (1906), 
which provided that the duration of time of the permit should be set by the 
Secretary of the Interior. 
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investments. The Secretary’s judgment was better than 
mine. He cut the time suggested in two and he was right. 
Fifty years was long enough, as much experience has 
since fully proved. Fifty years is the limit today. 


NEWLY FORMULATED POLICY OF CONSERVATION: THE 
INLAND WATERWAYS COMMISSION 


Another forward step was taken when on March 1/4, 
1908, President Theodore Roosevelt appointed the Inland 


Waterways Commission.”* In his letter to the members 
he said: 


Works designed to control our waterways have thus far usually 
been undertaken for a single purpose, such as the improvement 
of navigation, the development of power, the irrigation of arid 
lands, the protection of lowlands from floods, or to supply water 
for domestic and manufacturing purposes. While the rights of 
the people to these and similar uses of water must be respected, 
the time has come for merging local projects and uses of the in- 
land waters in a comprehensive plan designed for the benefit of 
the entire country. Such a plan should consider and include all 
the uses to which streams may be put, and should bring together 
and coordinate the points of view of all users of waters." 


And, the President added, the plans of the Commission 
should be formulated “in the light of the widest knowl- 
edge of the country and its people, and from the most 
diverse points of view.”*” 

It is worth noting also that the President’s letter con- 
tained the first official recognition of the newly formu- 
lated policy of Conservation: 


It is not possible to properly frame so large a plan as this for 
the control of our rivers without taking account of the orderly 
development of other natural resources. Therefore, I ask that the 
Inland Waterways Commission shall consider the relations of 
the streams to the use of all the great permanent natural resources 
and their conservation for the making and maintenance of pros- 
perous homes.’® 


The report of the Inland Waterways Commission” was 
based on two fundamentally important principles for 


13 §. Doc. 325, 60th Cong., Ist Sess., (1908), 42 Conc. Rec. 6966 (1908). 
1442 Conc. Rec. 6968 (1908). 

15 Supra note 14. 

16 Supra note 14. 

17S. Doc. 325, 60th Cong., Ist Sess., (1908). 
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whose formulation Doctor W J] McGee, the Secretary 
of the Commission and the scientific brains of the Con- 
servation movement in its early days, was directly respon- 
sible. These were: 

First, that every river system is a unit from its source 
to its mouth and should be treated as such. 

Second, that plans for any use of our inland waterways 
should “take account of the purification of the waters, the 
development of power, the control of floods, the reclama- 
tion of lands by irrigation and drainage, and all other 
uses of the waters or benefits to be derived from their 
control.” ** 

The Tennessee Valley Authority is the direct descend- 
ant of these two principles. 


PRESIDENT THEODORE ROOSEVELT’S VETOES IN SUPPORT 
OF CONSERVATION POLICY 


The principles of government control of power on the 
National Forests, established by the Forest Service, were 
thoroughly approved by Theodore Roosevelt. On April 
13, 1908, he gave public proof of his approval by veto- 
ing a Bill to turn over important power sites on the Rainy 
River, a boundary stream between the United States and 
Canada, without the safeguards the Service had devel- 
oped.” In that veto he declared that a time limit should 
be set for the termination of the grant, that a charge 
should be paid to the Government for the privileges re- 
ceived, that power sites should not be held undeveloped 
for speculative or other reasons, and that already the evils 
of monopoly were becoming manifest. 

The Rainy River veto created consternation among the 
water power grabbers, but there was nothing they could 
do about it. Nine months later, on January 15, 1909, 
just before he went out of office, in his veto of the James 


18 Supra note 17 at 25. 
19 42 Conc, Rec. 4698 (1908). 
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River Bill,” Theodore Roosevelt reaffirmed the prin- 
ciples of the Rainy River veto, and announced that he 
would sign no power bill which did not contain a charge 
and a time limit. 

The President asserted that “the great corporations are 
acting with foresight, singleness of purpose, and vigor to 
control the water powers of the country. They pay no 
attention to state boundaries, and are not interested in the 
Constitutional law affecting navigable streams, except as 
it affords what has been aptly called a ‘twilight zone’ 
where they may find a convenient refuge from any regu- 
lation.” And he concluded, “I esteem it my duty to use 
every endeavor to prevent the growing [power] monop- 
oly, the most threatening which has ever appeared, from 
being fastened upon the people of this nation.” * 

In 1910 the Second General Dam Bill® limited the 
life of power permits to fifty years, provided for a charge, 
and for the recovery of the privilege by the United States. 
But these provisions were vague and indefinite, and made 
little improvement over those contained in the First Gen- 
eral Dam Bill of 1906.” 


LONG STRUGGLE IN CONGRESS BETWEEN POWER INTER- 
ESTS AND SUPPORTERS OF NATIONAL POLICY 


In 1912 the power interests and their friends in Con- 
gress staged a daring raid. Without hearings and without 
warning, the House Committee on Interstate and Foreign 
Commerce reported an Omnibus Water Power Bill™ 
which would have authorized 17 private power projects, 
without a charge and without provision for government 
regulation. Large water power interests would have con- 
trolled more than half of the grants proposed. Before, 
however, this piracy could be put through the House, 


20 43 Conc. Rec. 978 (1909). 

21 Supra note 20 at 979, 980. 

22 36 Stat. 593 (1910). 

23 34 Stat. 386 (1906). 

24H. Rept. 1050, 62nd Cong., 2nd Sess., (1912). 
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President Taft’s Coosa River Veto,” based on the ground 
that no provision was made for a charge, broke it up. 

For the next eight years a bitter fight raged in Congress 
between the power interests, eager for plunder, and the 
supporters of the principles laid down by the Forest 
Service and by Theodore Roosevelt in his epoch-making 
vetoes. The Adamson Bill, the Ferriss Bill, the Shields 
Bill, and the Myers Bill, some good, some bad, were in- 
troduced, fought for, and failed of passage.” The most 
dangerous of these was the Shields Bill, behind which all 
the power of the great special interests was concentrated. 
After a long and bitter conflict, in the end it also was 
defeated. 


Leadership of the National Conservation Assoctation 


In this long, often confused, and always difficult con- 
test between private greed and the public good, the Na- 
tional Conservation Association led the fight against the 
power magnates and for the people. Charles W. Eliot, 
President of Harvard University, was its first president 
and I had the honor to succeed him. 


The National Conservation Association had little more 
than two members for each Senator and Representative 
in Congress. Yet because it was right and because it knew 
how, it was able to protect the public interest against one 
of the most formidable attacks ever made against it. 

The men who bore the heat and burden of this crucial 
fight cannot all be mentioned here. But since their efforts 
resulted in the definite, if not permanent, defeat of the 
power grabbers, and in the definite and permanent estab- 
lishment of the principle of Government control over 
water power development, both in navigable streams and 
on the National Forests, some of their leaders should be 


25.48 Conc. Rec. 11796 (1912). 


26 Adamson Bill, H. R. 16053, 63rd Cong., 2nd Sess., (1914); Ferriss Bill, 
H. R. 16673, 63rd Cong., 2nd Sess., (1914); Shields Bill, S. 1419, 65th Cong., 
Ist Sess., (1917); Myers Bill, S. 2399, 65th Cong., Ist Sess., (1917). 


Re 
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named. All of them were or had been members of the 
United States Forest Service. 

First came George W. Woodruff, Federal Judge, As- 
sistant United States Attorney General, and Attorney 
General of Pennsylvania; then Philip P. Wells, Counsel 
in the Department of the Interior; Overton W. Price, 
Associate Forester, and O. C. Merrill, Chief Engineer, 
of the Forest Service; Harry Slattery, afterward Admin- 
istrator of Rural Electrification Authority; and Thomas 
R. Shipp, Secretary of the Conservation Association. To 
these men and many others, and to public-spirited mem- 
bers of the Senate and House, such as Congressman Wil- 
liam Kent of California, the Nation owes a great debt. 


NATIONAL POLICY UNDER FEDERAL WATER POWER ACT 
OF 1920 AS AMENDED 


Before their fight was won and a Federal Power Com- 
mission was finally established, President Wilson took a 
hand. In 1918, a Committee on Water Power was cre- 
ated at the President’s suggestion, and an administration 
bill, drafted by the Secretaries of War, Interior and Agri- 
culture, was introduced. Followed two more years of 
backing and filling, and of conflict between the House and 
the Senate, until on June 10, 1920, the bill became law. 

With all its faults the Federal Water Power Act of 
1920,” marked a great advance. It established firmly the 
principle of federal regulation of water power projects, 
limited licenses to not more than fifty years, and provided 
for Government recapture of the power at the end of the 
franchise. 

For the first time, the Act of 1920 established a national 
policy in the use and development of water power on pub- 
lic lands and navigable streams. But it provided, unfor- 
tunately, for the administration of the Act by a commis- 
sion of three men, the Secretaries of War, Interior, and 


°7 41 Stat. 1063 (1920), 16 U. S. C. §791 et seq. 
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Agriculture, whose hands were already too full to give 
it the necessary attention. 

This serious fault was corrected in 1930 by the passage 
of an Act” which provided for an independent Commis- 
sion of five full-time members authorized to employ a 
staff of its own. 

The Act of 1930 took a great step forward. But it was 
not enough. In 1935 Congress passed the Federal Power 
Act®” which authorized the Commission to regulate the 
interstate transmission and sale of electric energy. Under 
that Act the federal control of water power operates today. 


Beginning with the first effective regulation of water 
power by the Forest Service in 1905, the long series of 
conflicts and changes had at last, thirty years later, 
brought about the enactment of a law, and the organiza- 
tion of a Federal Power Commission, competent to deal 
effectively with this vital question on just principles of 
sound public policy. To deal with it as sound public 
policy was understood ten years ago. The Tennessee Val- 
ley Authority has made it clear that we have not yet 
reached the end of the road. 


28 The 1930 Reorganization Act, 46 Stat. 797 (1930), 16 U. S. C. §§ 792, 
793, 797 


29 49 Stat. 838 (1935), 16 U. S. C. $792 et seq. 


THE INFLUENCE OF THE FEDERAL TRADE 

COMMISSION’S INVESTIGATIONS ON FED- 

ERAL REGULATION OF INTERSTATE ELEC- 
TRIC AND GAS UTILITIES 


EWIN L. DAVIS * 


The feeling of the Federal Trade Commission for the 
Federal Power Commission is not unlike that of a parent 
for a child in whose character and career he takes under- 
standable pride. As in the case of still other young and 
vigorous federal agencies such as the Securities and Ex- 
change Commission, the legislation which created it was 
stamped with the hereditary imprint and influence of the 
findings and recommendations of the Federal Trade Com- 
mission. Such a result is a tribute to the statesmanlike 
vision which inspired the creation of the Federal Trade 
Commission in 1914. The broad investigatory powers and 
functions that were then given it made inevitable, with 
the speeding evolution of modern industry, thai new agen- 
cies would be set up patterned upon it and basing their 
philosophy on facts originally developed by it. In no in- 
stance are these observations more applicable or pertinent 
than with regard to the legislation which provides for 
federal regulation of interstate electric and natural gas 
utilities by the Federal Power Commission. 

The Federal Power Act of 1935* was passed as the in- 
vestigation by the Federal Trade Commission was draw- 
ing to a close after several years during which the 
Commission was relentlessly exposing the evil practices 
and conditions that had possessed the industry. The Act 
naturally addressed itself to the correction and elimina- 
tion of those practices and conditions. Prior to the passage 
of the Act, the Federal Power Commission’s jurisdiction 


* Chairman, Federal Trade Commission; formerly Member of The Congress 
of the United States (1919-1933); formerly Judge of 7th Judicial Circuit of 
Tennessee. 

149 Stat. 838 (1935), 16 U. S. C. § 792 et seq. 
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had related primarily to the granting of licenses to pro- 
duce electric energy from falling water in navigable 
streams or on public lands. 

The Federal Trade Commission’s investigations of the 
electric power and gas utilities were the most comprehen- 
sive of the many investigations conducted by the Com- 
mission. The inquiry was conducted at the direction of 
Congress,’ and the results thereof were reported to the 
Congress from month to month in 96 volumes containing 
70,062 printed pages, all of which were printed as Senate 
Documents, and many of which have been reprinted be- 
cause of the public demand therefor. 

At the conclusion of the examination of a particular 
company or companies, a report was prepared by the 
Commission’s accountant responsible for the conduct of 
the examination. A copy of the report was then furnished 
to the company in order that it might have an opportu- 
nity to point out inaccuracies, if any, in the statistical 
material or in statements of fact. The company was then 
advised of the date of public hearings at which the report 
would be presented for the record. It was given the priv- 
ilege of cross-examining the Commission’s accountant, 
and of offering any evidence that it might desire in refuta- 
tion of the contents of the report. 

During the course of the investigation into the electric 
utility industry there were examined 18 top holding com- 
panies, 42 subsidiary holding, service and management 
companies, and 91 operating companies. The aggregate 
capital assets of these companies at the closing date of 
examination were $3,1 16,207,926 for the top holding com- 
panies, $2,186,302,222 for the subsidiary holding compa- 
nies, and $3,306,893,610 for the operating companies. The 
investigation of the natural gas industry included 13 hold- 
ing companies and 96 natural gas producing, transmitting 


2S. Res. 83, 70th Cong., Ist Sess., (1928), offered by Senator Thomas A. 
Walsh, and amended upon motions of Senators George W. Norris and Wal- 
ter F. George; and extended by S. J. Res. 115, 73rd Cong., 2nd Sess., (1934). 
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and distributing companies. At closing date of examina- 
tion, the assets of the natural gas holding companies 
amounted to $1,072,450,084 and those of the operating 
companies totalled $1,656,758,393. 

Among other things the Federal Trade Commission 
investigation disclosed 


(1) That as a result of technological advances 
there had developed a large and increasing amount 
of interstate commerce in electric energy; 

(2) That this had been accompanied by an enor- 
mous expansion of interstate commerce in the stocks, 
bonds, and other securities of companies engaged 
therein; 

(3) That huge holding companies had gained and 
were exploiting their monopolistic control of such 
commerce carried on by their operating subsidiaries 
not only in production, transmission and sale of elec- 
tric current but in the flotation and sale of securities 
on a wildly speculative basis; 

(4) That the resulting inflation of the capital 
structure of the industry had operated to inflate the 
rate base and the amounts paid by the consuming 
public for electricity; and 

(5) That all these unwholesome developments 
were beyond the effective reach of regulation by 
state utility commissions. 


Many of the most serious abuses uncovered in the Com- 
mission’s investigations were practices of misrepresenta- 
tion and deception in financial matters through unsound 
accounting methods. This resulted in various forms of 
overstatement of capital assets, inflation of securities and 
misrepresentation of income and surplus. The investiga- 
tions disclosed large amounts of write-up and inflation. 
The capital assets of the holding and operating companies 
examined in the electric utility industry were written up 
in value over cost in one way or another by more than 
$1,400,000,000, and those examined in the natural gas in- 
dustry were written up over $300,000,000. 

For the most part these write-ups were reflected in 
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security issues. Securities that would appeal to all classes 
of investors were issued and marketed. Mortgage bonds 
on plants of the operating companies were issued for the 
most conservative investors. Preferred stocks of such 
companies were sold to less conservative investors. The 
common stocks of the holding companies which held the 
common stocks of the operating companies were offered 
to the speculative purchaser. Bonds and preferred stocks 
not required for control purposes were sold to the invest- 
ing public in order to enable holding companies or other 
groups initiating such transactions to recover a substantial 
portion of their investment, sometimes all of it, and in a 
few instances even more. This had the effect of passing 
on to the public most of the actual investment in the assets 
of the operating companies whose properties had been 
written up in value, or of subsidiary companies whose 
securities had been written up in value in a pyramided 
holding company structure. In some groups there were 
as many as eight to twelve holding and affiliated compa- 
nies superimposed upon the operating companies, the only 
source of productive revenue. 

Because of the difficulty in determining the cost of util- 
ity property in a holding company system, state public 
service Commissions in most instances had to rely on book 
values, which often included large amounts of write-ups, 
improperly capitalized intangibles and inflation of which 
they had no knowledge, as a basis for arriving at prop- 
erty values for rate-fixing. With respect to the investor, 
it is obvious that in numerous instances the securities 
owned were not supported by any real value. The failure 
of some holding, and even some operating, companies to 
earn sufficient income on heavily written-up properties 
precluded the payment of dividends on the capital stocks 
issued against written-up values; and it was found that 
some holding companies not only lacked sufficient earn- 
ings to pay dividends on their capital stocks, but were 
unable to pay the interest on their long-term obligations. 
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This was a factor in the collapse of the Insull companies, 
the Foshay companies, Central Public Service Company, 
and others. 

The Commission’s Final Report* summarized the prac- 
tices and conditions which called for remedial action, as 
follows: 


(1) Pyramiding companies owning or controlling the operat- 
ing companies for the purpose of enabling a minimum of invest- 
ment to control a maximum of operating facilities, involving a 
greedy and highly speculative type of organization detrimental 
to the financial and economic welfare of the Nation. 

(2) Loading the fixed capital account of public utilities with 
arbitrary or imaginary amounts in order to establish a base for 
excessive rates. 

(3) Writing up the fixed assets without regard to the cost 
thereof, with the result of watering the stock or creating a ficti- 
tious surplus. 

(4) Engaging in transactions of purchase and sale of prop- 
erty or securities with controlled or subsidiary companies for the 
purpose of recording arbitrary profits or fixing valuations unjus- 
tified by market values. 

(5) Exaction of payments from affiliated or controlled com- 
panies for services in excess of cost or value of such services. 

(6) Gross disregard of prudent financing in excessive issues 
of obligations, imperiling the solvency of the company and in- 
volving excessive charges for interest, discount, commissions, re- 
demption, etc. 

(7) Manipulating the security markets to deceive stockhold- 
ers, bondholders, or potential purchasers of its securities. 

(8) Putting funds in the call-loan market with the result of 
greatly stimulating speculation. 

(9) Excessive use of conversion privileges for bonds and pre- 
ferred stocks and of purchase warrants and options with the 
effect of inducing investors to part with the conservative invest- 
ments for speculative ones. 

(10) Misstatement of earned surplus, or failure to distinguish 
earned from capital surplus, and making payment of dividends 
from the latter. 

(11) Deceptive or illusory methods of dividing, or pretending 
to divide earnings or profits. 

(12) Including imaginary (or “putative’) interest in con- 
struction costs of a public utility and counting it as a part of 
earnings. 

(13) Deceptive or unsound methods of accounting for assets 
and liabilities, costs, operating results and earnings, including 
write-ups unrealized or fictitious profits, stock dividends, etc. 





373-A FEDERAL TRADE COMMISSION, SUMMARY REPORT ON UTILITY CorPo- 
RATIONS (1935), p. 62. 
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(14) Corporate organization which gives powers inconsistent 
with a just division of responsibilities and emoluments as be- 
tween various groups or parties furnishing capital by loan or by 
contribution, either directly or indirectly by purchase, succes- 
sion, or otherwise. 

(15) Issuing special voting or management stock giving con- 
tro] at small cost in order to promote the interests of selfish 
cliques, against the interest and safety of the general stock- 
holders. 

(16) Unsafe or mischievous methods of securing loans to the 
detriment of the lender. 

(17) Intercompany financing on a basis disadvantageous to 
operating company borrowers or lenders. 

(18) Evasion of state laws in effecting sales of security issues. 

(19) Effecting pretended corporate reorganizations princi- 
pally for the purpose of evading the payment of Federal income 
taxes. 

In the Federal Power Act of 1935* the Congress under- 
took to provide a remedy for the baneful practices and 
conditions exposed by the Commission’s investigation 

(1) By giving the Federal Power Commission juris- 
diction over all interstate commerce in electric energy; 

(2) By giving it jurisdiction to promote voluntary 
physical interconnection and codrdination of electric fa- 
cilities and to compel such arrangements in the public in- 
terest under specified circumstances; 

(3) By prohibiting disposal of electric facilities valued 
at more than $50,000 and mergers or consolidations there- 
of without having the prior approval of the Commission 
as being in the public interest; 

(4) By prohibiting the issue of securities without the 
Commission’s prior approval as being in the public in- 
terest; 

(5) By prohibiting the capitalization of the right to 
be a corporation or the capitalization of any arrangement 
for consolidation, merger, or lease in excess of the amount 
actually paid as the consideration thereof; 

(6) By declaring that all rates for electric energy 
under the Commission’s jurisdiction must be just, reason- 
able, and non-discriminatory, by making such rates sub- 





4 Supra note 1. 
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ject to challenge by the Commission and by authorizing 
it to fix substitute rates for those held unlawful; 

(7) By empowering the Commission to ascertain the 
actual, legitimate cost and depreciation of utility prop- 
erty; 

(8) By providing for coéperation between the Com- 
mission and state regulatory commissions; 

(9) By requiring utilities to keep such accounts and 
records as the Commission may prescribe and to hold such 
records subject to the Commission’s examination; 

(10) By empowering the Commission to fix proper and 
adequate rates of depreciation and prohibiting use of any 
other rates in connection with operating expenses; 

(11) By requiring detailed reports on the financial af- 
fairs of the utility in such form as the Commission may 
prescribe; 

(12) By prohibiting utility officers or directors from 
deriving any financial benefit from the issuance of its 
securities and from paying dividends out of funds prop- 
erly included in capital accounts; 

(13) By giving the Federal Power Commission inves- 
tigatory and remedial powers similar to those conferred 
on the Federal Trade Commission; 

(14) By providing for court review and enforcement 
of orders issued by the Commission in furtherance of the 
purposes of the Act. 

The inquiry played a major part in the passage of the 
Securities Act of 1933,° of which the Federal Trade Com- 
mission had the administration until the Securities and 
Exchange Act of 1934° became law. 

The Public Utility Holding Company Act of 1935’ was 
also an outgrowth of the Federal Trade Commission’s 
utility investigations. It was designed to remedy some of 
the specific abuses found by the Commission to have re- 
sulted from the exploitation of utility holding companies’ 

5 48 Stat. 74 (1933), 15 U. S. C. § 77b-aa. 


648 Stat. 881 (1934), 15 U. S. C. § 78b et seq. 
749 Stat. 803 (1935), 15 U. S. C. § 79a et seq. 
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control over their operating subsidiaries. Besides requir- 
ing full disclosure of financial transactions between hold- 
ing companies and their subsidiaries, the Act provides for 
governmental supervision of their security transactions or 
their acquisition of the securities and assets of other com- 
panies and of their intercompany relations, including 
intercompany dividends, proxies, loans and service, sales 
and construction contracts. Geographic integration of 
holding systems and simplification of uneconomic systems 
are also provided for. More than this is hardly relevant 
to the setting in which this statement is made because ad- 
ministration of the Holding Company Act was not lodged 
in the Federal Power Commission but in the Securities 
and Exchange Commission. 

The Natural Gas Act of 1938° itself recites that as dis- 
closed in the reports of the Federal Trade Commission, 
the natural gas industry was affected with a public inter- 
est. The Act then proceeded to place the industry under 
the jurisdiction of the Federal Power Commission within 
the scope of regulatory authority and outright prohibi- 
tions quite similar to those contained in the Federal Power 
Commission Act® as above described. 

Among the wholesome results of the Federal Power 
Commission legislation has been the elimination by that 
Commission of “nearly a billion dollars of write-ups and 
other intangibles from the books of 113 electric utilities 
having combined plant assets as of January 1, 1937, of 
about $3,600,000,000 and constituting, on that basis, ap- 
proximately 60 percent of the privately owned electric 
utility industry subject to the Commission’s accounting 
requirements.” 

It is of interest to note that the cost of electricity to 
residential consumers in the United States in 1944 was 


8 52 Stat. 821 (1938), 15 U. S. C. §717 et seq. 

® Supra note 1. 

10 Manly, Accomplishments of the Federal Power Commission, ELECTRICAL 
Wort, June 23, 1945, p. 78. 
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$1,097,725,500 at an average of 3.51 cents per kilowatt 
hour; at the 1935 average cost on the same volume the 
consumer cost would have been about $469,000,000 
greater, and on the 1928 average rates, about $975,000,000 
greater.” 

The Federal Trade Commission thus points with pride 
to the gratifying results of its investigations in the field of 
electric and gas utilities. Typical of many expressions of 
appreciation for its work in this regard is a recent letter 
to the Chairman of the Federal Trade Commission from 
Chairman Basil Manly of the Federal Power Commis- 
sion. The letter reads in part as follows: 


I was glad indeed to get your letter . . . in which you 
note the interest of the Federal Trade Commission in the 
progress we are making in eliminating write-ups and intan- 
gibles from the books of account of public utility companies. 
Your letter is particularly gratifying because of the fact that our 
accounting authority stems from the recommendations which 
your Commission made to the Congress, after a noteworthy in- 
vestigation of the public utility industry, that a Federal agency 
be given jurisdiction over the accounts of electric utilities engaged 
in interstate commerce. 


Utilities have benefited greatly from the purging of the write- 
ups from their accounts. It is standard practice for them to 
refund at unprecedented low interest and preferred stock dividend 
rates when the adjustments in their accounts in conformity with 
our requirements have been made. We have been informed time 
and time again that one of the first questions bankers ask when 
refunding transactions are proposed is whether the accounts have 
been adjusted in accordance with Federal Power Commission re- 
quirements. The reason for this inquiry is easy to understand 
when there is recalled the large amounts of write-ups and in- 
tangibles which were formerly buried in public utility financial 
statements. 


I feel there is no more important work of this Commission 
than the regulation of public utility accounts. The benefits to the 
investor, the rate-payer, the utility and the public at large of 
sound accounting are now well recognized. It is a pleasure, 
therefore, to reiterate that developments toward sound public 
utility accounting on a national scale had their inception in the 
investigation and recommendation of the Federal Trade Com- 
mission. 





11 THe Exvectric LiGHt AND Power INDUSTRY IN THE UNITED STATES, STA- 
TISTICAL BULLETIN No. 12 (1945). 








HIGHLIGHTS OF LEGISLATIVE HISTORY OF 
THE FEDERAL POWER ACT OF 1935 AND 
THE NATURAL GAS ACT OF 1938 


DOZIER A. DeEVANE * 


The electric power and natural gas industries, as we 
know them today, are relatively new, having been devel- 
oped during the lifetime of many of our citizens still liv- 
ing. A brief reference to their growth and development 
and a brief résumé of the more important facts that led 
to the enactment of the Federal Power Act of 1935* and 
the Natural Gas Act of 1938* should contribute to a bet- 
ter understanding of these Acts. 


DEVELOPMENT OF ELECTRIC POWER INDUSTRY 


The early days of development in the electric field, 
which began in 1879, was quite slow. By 1900 there were 
only 2 million kilowatts installed capacity in the power 
plants of the United States and the total output of electric 
energy that year was approximately 2 billion kilowatt 
hours. At the end of 1934, when Congress was consider- 
ing the enactment of legislation to regulate the industry, 
the installed capacity had increased to over 45 million 
kilowatts and 90 billion kilowatt hours were produced 
and consumed in that depression year. Just as a matter 
of information, it is interesting to note that the installed 
capacity on January 1, 1945, amounted to 49,189,072 kilo- 
watts and public consumption of electric energy for the 
year 1944 amounted to 228 billion kilowatt hours. In 
addition, there was slightly more than 12 million kilo- 
watts installed capacity devoted to industrial use, which 
produced 50 billion kilowatt hours in that year. 

In the early days very little power was transmitted 


* United States District Judge of the Northern and Southern Districts of 
Florida. 


149 Stat. 838 (1935), 16 U. S. C. § 792 et seq. 
252 Stat. 821 (1938), 15 U. S. C. §717 et seq. 
[ 30] 
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across state lines. With the development of transmission 
possibilities this transfer increased rapidly. Statistics as 
to the amount of power transferred across state lines do 
not go back of 1928, when only 10.07 percent of the power 
produced for public consumption moved interstate. This 
had increased by 1933 to 17.8 percent and facilities then 
under construction insured a substantial increase in this 
percentage. By the end of 1933 more than 160,000 miles 
of transmission lines, carrying 22,000 volts or more, had 
been completed and were in service. 

A statement of the overall percentage of electric energy 
crossing state lines, however, does not present an accurate 
picture of what confronted many state commissions in the 
regulation of consumer rates. In many states the per- 
centage was much higher. For example, in Maryland 
63.3 percent of the power consumed was transported into 
the State and 97.7 percent of the power produced in 
Maryland was sent outside the State. While this is the 
highest percentage of any state, a dozen or more states 
either imported or exported more than half the power 
consumed or produced in the state. This presented a seri- 
ous problem in the state regulation of consumer rates. 


DEVELOPMENT OF NATURAL GAS PIPELINES 


While the use of gas preceded the use of electricity in 
this country, the transportation of natural gas in inter- 
state commerce to any great extent was only about ten 
years old in 1935, when Congress first had the Natural 
Gas Bill before it. A few short natural gas pipelines had 
been constructed prior to 1925, but there had been no ex- 
tended construction of these pipelines until after the de- 
velopment of the seamless pipe in that year. Following 
the development of the seamless pipe, the natural gas busi- 
ness increased by leaps and bounds and pipelines were 
constructed from the Texas gas fields as far north as De- 
troit, Michigan, as far west as Denver, Colorado, and to 
many other places in the northeast and northwest. The 
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investment in natural gas pipeline facilities in 1934 
amounted to $3,700,000,000. By 1938 more than 50,000 
miles of natural gas pipelines had been constructed and 
more than 400 billion cubic feet of natural gas moved 
annually across state lines or our international boundary 
lines. 


INVESTIGATIONS OF ELECTRIC POWER AND NATURAL 
GAS INDUSTRIES 


In 1920 the Supreme Court of the United States held 
that the transmission and sale of natural gas produced in 
a state and transported and furnished directly to con- 
sumers in a city of another state, while interstate com- 
merce, was subject to state regulation in the absence of 
any contrary regulation by Congress.* The law of this 
case is, of course, as applicable to electric energy as to 
natural gas. 

The Supreme Court in 1924 held that the business of 
piping natural gas from one state to another and selling 
it, not to consumers but to individual distributing com- 
panies, who did sell it locally to consumers, is interstate 
commerce, free from state regulation.*. In 1928 the Su- 
preme Court held to the same effect as to the wholesale 
sale of electric energy moving in interstate commerce.” 
These two latter decisions presented a serious problem to 
state commissions in the regulation of consumer rates and 
these commissions began an active campaign to secure 
Congressional legislation to fill the gap left free of regu- 
lation by these decisions. 

In 1928 Senator Walsh of Montana, introduced a Reso- 
lution calling for a Senate investigation of the electric 
and gas industries, which was vigorously opposed by both 
industries and which ultimately resulted in the passage of 

3 Pennsylvania Gas Co. v. P. S. C. of N. Y., 252 U. S. 23, 40 Sup. Ct. 279, 
64 L. ed. 434 (1920). 

4 Missouri v. Kansas Natural Gas Co., 265 U. S. 298, 44 Sup. Ct. 544, 68 
L. ed. 1027 (1924). 


5P. U. C. of R. I. v. Attleboro Steam & Elec. Co., 273 U. S. 83, 47 Sup. 
Ct. 294, 71 L. ed. 549 (1927). 


HIGHLIGHTS OF LEGISLATIVE HISTORY 33 


a Resolution by Congress authorizing the Federal Trade 
Commission to make the investigation.’ The information 
gathered by the Federal Trade Commission, as a result 
of its investigation, was reported to Congress and made 
public as the investigation progressed. It will be recalled 
that the publicity regarding this investigation centered 
principally around the “write-ups” found in the plant ac- 
counts of the electric and gas utilities. But the Federal 
Trade Commission gathered other substantial and val- 
uable information relating to the electric and gas indus- 
tries and their operations as a whole.’ 

President Hoover, on December 3, 1929, in his Annual 
Message to Congress, recommended that the Federal 
Power Commission be reorganized and that the authority 
to administer the Federal Water Power Act be vested in 
fulltime commissioners to replace the three Cabinet offi- 
cers then administering the Act. He also recommended 
the enactment of legislation for federal control of charges 
for electricity moving in interstate commerce, where state 
commissions had no control over such transactions. 

On January 6, 1930, Senator Couzens of Michigan, in- 
troduced a Bill (S. 3869) “to reorganize the Federal 
Power Commission, to amend the Federal Water Power 
Act and for other purposes.” This Bill went much far- 
ther than the recommendations contained in President 
Hoover’s Annual Message to Congress. It embodied many 
of the provisions found in the present law. Congress, how- 
ever, merely passed that part of the Bill providing for 
the reorganization of the Federal Power Commission, 
which was approved on June 23, 1930.* 

Under an Executive Order of President Roosevelt, 
dated August 19, 1933, the Federal Power Commission 
undertook a survey of the water resources of the Nation 


6S. Res. 83, 70th Cong., Ist Sess., (1928), and extended by S. J. Res. 115, 
73rd Cong., 2nd Sess., (1934). 


7 See Davis, The Influence of the Federal Trade Commission’s Investigations 
on Federal Regulation of Interstate Electric and Gas Utilities, supra pp. 21-29, 


846 Stat. 797 (1930), 16 U. S. C. § 792. 
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as relating to the conservation, development, control and 
utilization of water power and the relationship of water 
power to other industries and to interstate and foreign 
commerce. Also under this Executive Order of President 
Roosevelt, the Commission, in the same year, undertook 
an investigation of the transmission and disposition of 
electric energy in the United States. The latter investi- 
gation also was requested, with special reference to the 
cost of electrical distribution, in Senate Resolution No. 80, 
introduced by Senator Costigan of Colorado on May 29, 
1933. By Senate Joint Resolution No. 74, approved 
April 14, 1934, Congress directed the Federal Power 
Commission to “investigate and compile rates charged 
for electric energy and its service to residential, rural, 
commercial and industrial consumers throughout the 
United States and report such rates, together with an 
analysis, thereof, to Congress at the earliest possible date.” 
This information was promptly compiled by the Com- 
mission and reported to Congress. 

This brief résumé of the investigations, made prior to 
the introduction in Congress of bills to regulate electric 
power and natural gas companies, discloses the caution 
with which Congress approached the question. 


THE FEDERAL POWER ACT 


President Roosevelt and leaders of the majority in Con- 
gress, in the fall of 1934, assigned to the Federal Power 
Commission the task of drafting legislation to regulate 
the electric utility companies engaged in interstate com- 
merce. It was the expressed desire of the President and 
of the majority leaders in Congress, that any legislation 
enacted by Congress should be of a character that would 
aid in securing reasonable consumer rates, but that such 
legislation should not divest state commissions of their 
power to fix consumer rates. It is true that there were 
some in Congress and outside who had little faith in the 
competency of state regulation and who pressed hard for 
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federal regulation to the fullest extent. However, it 
should be said to the credit of the President and of Con- 
gress that they stood firm on the proposition that the 
Federal Government should take no hand in the establish- 
ment of local consumer rates, but that this field should be 
left entirely to state regulation. This called for a new 
pattern of federal and state relationship and the Federal 
Power Act, as finally drafted and passed by Congress, 
carried into law this new relationship between federal 
and state regulatory commissions. 


The investigations that had been made under Congres- 
sional authority disclosed that the objective desired to be 
accomplished could not be attained merely by federal 
regulation of wholesale rates. These investigations had 
revealed that the electric operating companies were not 
keeping accurate accounts of the cost of construction 
of property devoted to public service, that adequate de- 
preciation was not being set up, that mergers, consolida- 
tions and acquisitions were being haphazardly made in a 
highly competitive market, and that there was little inter- 
connection between competing electric systems and be- 
tween privately and publicly owned sources of power. 
The control of these matters was vastly more important to 
consumers than the regulation of interstate wholesale 
rates, even conceding the great importance of the latter 
to consumers. 


The proposed legislation drafted by the Federal Power 
Commission applied to these matters as well as to whole- 
sale rates. The main objectives of the Federal Power Bill, 
as drafted by the Commission, may be briefly summarized 
as follows: 


1. Jurisdiction over every electric utility that Congress 
could reach under the Commerce Clause of the Consti- 
tution. 


2. Authority to require physical connection between 
electric utilities, privately and publicly owned, and to 
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require integration of all electric facilities in regional 
districts to be established by the Commission. 

3. Power to fix wholesale rates alone, leaving to state 
commissions complete jurisdiction over consumer rates, 
whether or not the electric energy moved in interstate 
commerce. 

4. Jurisdiction over mergers, consolidations and acqui- 
sition of facilities. 

5. Jurisdiction with respect to security issues. 

6. Authority to investigate and ascertain the actual 
legitimate cost of construction of property, and to pre- 
scribe adequate and fair depreciation rates. 

7. Authority to require all utilities subject to the Com- 
mission’s jurisdiction to keep accounts and records pre- 
scribed by the Commission. 

8. Power to make investigations in aid of state regula- 
tion in all cases where needed and power to make inves- 
tigations of the entire electric industry, without regard 
to whether or not the utility producing the electricity was 
subject to the Commission’s jurisdiction. 

9. Provisions for joint conferences, joint investigations, 
joint hearings, joint boards, exchange of experts on a loan 
basis, and exchange of information between federal and 
state commissions. 

While the law, as finally enacted by Congress, included 
most of these provisions, the legislation could have been 
made more beneficial to the state commissions had they 
fully codperated in securing the enactment of some of the 
provisions of the bill, which they opposed and which were 
finally rejected by Congress. The ghost of the Shreveport 
case’ frightened the state commissions and their experi- 
ence with the Interstate Commerce Commission, under 
the Interstate Commerce Act, was the ground upon which 


they opposed some of the worthwhile provisions of the 
bill. 





® Houston, East & West Texas Ry. Co. v. United States (Shreveport Rate 
Case), 234 U. S. 342, 34 Sup. Ct. 833, 58 L. ed. 1341 (1914). 
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At the time the Federal Power Bill was being drafted, 
a bill to regulate holding companies was also being draft- 
ed by the National Power Policies Committee, which had 
been created by President Roosevelt in 1934 to make 
recommendations as to legislation for the regulation of 
holding companies. These two bills, separately and in- 
dependently drafted, were intended to be introduced in 
Congress as separate pieces of legislation. Those in 
charge of the drafting of each of these bills were directed 
to have the same ready for submission to Congress not 
later than January 1, 1935. Those in charge of the draft- 
ing of the legislation complied with this direction. 

At a conference on January 12, 1935, between Presi- 
dent Roosevelt, Senator Wheeler, Congressman Rayburn 
and other Senate and House leaders, Chairman McNinch 
of the Federal Power Commission and representatives of 
the National Power Policies Committee, in charge of 
drafting the Holding Company Bill, it was the opinion of 
Senator Wheeler, Congressman Rayburn and the other 
Congressional leaders present, that these two bills should 
be consolidated and introduced in Congress as one bill. 
Yielding to the wishes of the Congressional leaders, Pres- 
ident Roosevelt appointed a committee, headed by Attor- 
ney General Cummings, to consolidate the two bills, so 
they could be introduced as one bill. 

Due to the fact that each bill had been prepared entire- 
ly independently of the other, there were some conflicts in 
the proposed legislation and the task of redrafting them 
into a single bill developed into more of an undertaking 
than the time allotted for the task permitted. When it 
became obvious that the task assigned the committee could 
not be accomplished in the time allotted, those in charge 
of the drafting of the two bills got together and agreed 
upon the substance of an amendment to the Holding Com- 
pany Bill, later incorporated in Section 3 of that Bill, 
(which was intended to provide for full codperation be- 
tween the Securities and Exchange Commission and the 
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Federal Power Commission in administering the two 
acts) and to Section 318 of the Federal Power Bill (now 
Section 317 of that Act), resolving conflicts in favor of 
the Holding Company Act.” The two bills, as originally 
drafted, but with the addition of Section 318, were then 
consolidated into a single bill without further change and 
introduced by Senator Wheeler (S. 1725), and Congress- 
man Rayburn (H. R. 5423), on the same day, February 6, 
1935, as the “Public Utility Act of 1935.” ” 

An account of the fight made in Congress, by the hold- 
ing companies and electric utilities, on the Public Utility 
Bill has no place in this article, except to say that it was 
vigorous and unrelenting and resulted in some modifica- 
tions of both bills. Other modifications of the bills were 
made necessary by reason of conflicts in them. However, 
it may be said that in general the provisions of the Federal 
Power Bill were enacted into law, except the one provid- 
ing for the economical integration of all electric power 
facilities within regional districts to be established by the 
Commission. Congressional action was completed on the 
consolidated bill in August and the Act received Presi- 
dential approval August 26, 1935. 


THE NATURAL GAS ACT 


As pointed out earlier in this article, investigation of 
natural gas companies was made along with the investiga- 
tion of electric utility companies. However, neither the 
President nor members of Congress requested anyone to 
draft legislation dealing specifically with natural gas com- 
panies at the time the legislation dealing with holding 
companies and electric utilities was being drafted. State 
commissions were very anxious that such legislation be 
offered at the same time, so Congressman Rayburn turned 
over to the legislative draftsmen of the House of Repre- 
sentatives, a copy of the Federal Power Bill, with direc- 

10 See Welch, Functions of the Federal Power Commission in Relation to 


the Securities and Exchange Commission, infra pp. 81-95. 
11 49 Stat. 803 (1935), 15 U. S. C. § 79a et seq. 
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tions to revise it so as to make it read as applying to 
natural gas pipeline companies, instead of electric power 
companies, and Mr. Rayburn made this redraft Title III 
of H. R. 5423, introduced by him on February 6, 1935. 
Title III does not appear in the Senate Bill introduced 
by Senator Wheeler on the same day. 

When H. R. 5423 was referred to his Committee, Mr. 
Rayburn appointed a special subcommittee to handle 
Title III and it was separated from Titles I and II, and 
formed no part of the Public Utility Act of 1935. How- 
ever, this subcommittee began its work on the redraft of 
Title III of H. R. 5423, as soon as the Public Utility Bill 
passed Congress and was approved by the President. 
Congressman Lea of California, was named Chairman of 
the subcommittee in charge of Title III, and he and Mr. 
Rayburn called upon the Federal Power Commission to 
participate in the final drafting of this legislation. They 
gave specific instructions that the Natural Gas Bill should 
follow the pattern set by the Federal Power Act. 

The Federal Power Commission designated Commis- 
sioner Seavey to supervise the drafting of the legislation. 
He had also supervised the drafting of the Federal Power 
Act. Commissioner Seavey had formerly served as State 
Commissioner in California and had wide experience in 
the regulation of electric and gas utilities. 

When a redraft of the bill was completed, Congress- 
man Lea introduced it as a new bill (H. R. 11662), on 
March 6, 1936. Senator Wheeler introduced a companion 
bill (S. 4480) on April 15, 1936. 

Mr. Lea promptly submitted copies of the House bill 
to all state commissions, to the General Solicitor of the 
National Association of Railroad and Utilities Commis- 
sioners and to a committee that had been designated by 
the national gas industry to represent it in the matter. 
Unlike the experiences encountered following the intro- 
duction of the Public Utility Bill in 1935, neither the 
state commissions nor the committee representing the gas 
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industry raised serious objection to the Bill. Some amend- 
ments were presented and those which Mr. Lea and his 
subcommittee were willing to accept, were incorporated 
in a second Bill (H. R. 12680), which Mr. Lea intro- 
duced on May 12, 1936. This Bill was reported out of 
the Committee the following day, but failed of passage at 
that session of Congress. As no natural gas was transport- 
ed into many of the states, those affected and interested in 
this legislation experienced difficulty in getting it through 
Congress. 

Shortly after the Seventy-fifth Congress convened, Mr. 
Lea again introduced the Bill (H. R. 4008), on Janu- 
ary 29, 1937. Someone was everlastingly trying to get 
something out of the Bill or something new in it and the 
long delay in getting the legislation through Congress 
afforded ample opportunity for these efforts. The sub- 
committee in charge of the Bill did make a few changes 
in H. R. 4008 and Mr. Lea incorporated these changes in 
a new Bill (H. R. 6586), which he introduced on April 
22, 1937. This Bill passed the House with amendments 
July 1, 1937, passed the Senate with further amendments 
June 7, 1938, which were later settled in conference, and 
the Bill, as finally passed, was approved by the President, 
June 21, 1938. 

The Natural Gas Act of 1938 has provided needed 
regulation of the interstate functions of the natural gas 
pipeline companies.” As stated above, both with ref- 
erence to this Act and the Federal Power Act, the Federal 
Power Commission fully realized at the time of the draft- 
ing of these important pieces of legislation, that in the 
electric utility field the fixing of wholesale rates would 
constitute a small part of its labor under the Federal 
Power Act, and a large part of its labor under the Natural 
Gas Act. This has certainly proven true in both cases. 

12 See further, Wheat, Administration by the Federal Power Commission of 
the Certificate Provisions of the Natural Gas Act, infra pp. 194-216, and New- 


comb, Effects of Federal Regulation Under the Natural Gas Act Upon the 
Production and Conservation of Natural Gas, infra pp. 217-246. 
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While the Commission has considered and established 
a number of wholesale electric rates that task has been, so 
far as time and labor is concerned, only a small part of the 
total time and labor devoted to regulatory matters affect- 
ing electric utilities. Under the Natural Gas Act of 
1938, the matter of establishing “city gate” wholesale 
rates has taken most of the time of the staff assigned to the 
administration of that Act. 

Under these two Acts the Federal Government is pio- 
neering in the field of federal codperation with state com- 
missions in an effort to establish more effective regulation 
under our dual form of government. The greatest handi- 
caps to state regulation have always been the inability to 
control interstate transactions and the lack of funds neces- 
sary todo a thorough job. These Acts place the full pow- 
er of the Federal Government behind the state regulation 
of consumer rates. The states, under some false theory of 
“State Rights” should not permit the experiment to fail. 
They should make the fullest use of the federal aid of- 
fered them. 











JURISDICTIONAL PROBLEMS UNDER THE 
FEDERAL WATER POWER ACT OF 1920 


WILLARD W. GATCHELL * 


Controversy over the limit of federal jurisdiction has 
long found a subject in the extent to which the Federal 
Government should control an essentially local enterprise 
—the generation of electric energy and the facilities for 
such generation. Part I of the Federal Power Act au- 
thorizes licenses for power plants on streams subject to 
federal jurisdiction, on lands of the United States and on 
government dams. Except as to plants on lands of the 
United States and government dams, the extent to which 
licenses may be issued is left in the final analysis to the 
judiciary, which has not as yet defined all of those limits. 

Section 201(b) of Part II of the Act’ states that the 
regulatory jurisdiction of the Commission over the inter- 
state sale and transmission of electric energy is not to ex- 
tend to facilities used for the generation of such energy. 
Necessarily, this restriction against control for regulatory 
purposes is not carried in the licensing provisions of 
Part I of the Act, which largely constitutes the original 
Federal Water Power Act approved June 10, 1920.’ 


EARLY FEDERAL WATER POWER LEGISLATION 


Whether Congress could assert authority over electric 
generating plants, and, if so, what generating plants on 
what class of streams, were questions heatedly discussed 
for years prior to the passage of the original Act. The 
General Dam Acts of June 21, 1906* and June 23, 1910,* 
laying down general requirements for power plant con- 
struction under federal authority, were limited to plants 


* Member of the Bar of the District of Columbia ; formerly Principal Attor- 
ney, Federal Power Commission. 

149 Stat. 847 (1935), 16 U. S. r § 82 

241 Stat. 1063 (1920), 16 U. S. C. $791 et seq. 

3 34 Stat. 386 (1906). 

# 36 Stat. 593 (1910). 
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on navigable streams, although the Rivers and Harbors 
Act of 1890 had been held to encompass, additionally, 
obstructions on non-navigable headwaters.’ During the 
early part of the active discussion of water power legis- 
lation Congress had passed the Weeks Act® (providing 
for purchase of lands lying in the headwaters of navigable 
streams in order to protect their lower navigability), not- 
withstanding a vigorous minority report signed by seven 
members of the House Committee on Agriculture chal- 
lenging the constitutionality of such federal acquisitions.’ 
For some years, however, it was proposed only to deal 
with plants on navigable streams and on lands of the 
United States, no mention being made of plants on non- 
navigable tributaries.* 


JURISDICTIONAL LIMITS UNDER FEDERAL WATER POWER 
AcT OF 1920 


By the passage of the original Federal Water Power 
Act of 1920, the jurisdiction previously exercised by three 
Departments, Agriculture, War and Interior, was cen- 
tered in the Federal Power Commission, “making it pos- 
sible to establish a uniform policy and to coérdinate more 
effectively the activities of the several agencies hitherto 
charged with individual responsibility.” ° There was an 
extension of federal control in the 1920 statute to include 
power plants on non-navigable streams. 

One class of power plants has been excluded from pos- 
sible jurisdiction by the Commission itself. Section 4(d) 
of the original Act (renumbered as Section 4(e) in the 


5 Act of September 19, 1890, 26 Stat. 426, 454 (1890), construed in United 
States v. Rio Grande Dam & Irrigation Co., 174 U. S. 690, 19 Sup. Ct. 770, 
43 L. ed. 1136 (1899) as including an obstruction in a non-navigable portion 
of the Rio Grande, if there would be substantial impairment of lower navigable 
capacity. 

6 36 Stat. 961 (1911), 16 U. S. C. §§ 480, 500, 513-519, 521, 552, 563. 

7H. Rept. 1036, 61st Cong., 2nd Sess., (1911). 

8 See History of Water Power Legislation, H. Rept. 61, 66th Cong., Ist Sess., 
pp. 2-5 (1909). 

9 FepERAL Power CoMMISSION, First ANNUAL Report (1921) p. 10. 
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present Act), authorized and empowered the Commis- 
sion 


. to issue licenses . . . for the purpose of constructing, 
operating, and maintaining dams, water conduits, reservoirs, 
power houses, transmission lines, or other project works neces- 
sary or convenient for the development and improvement of 
navigation and for the development, transmission, and utilization 
of power across, along, from or in any of the navigable waters of 
the United States, or upon any part of the public lands of the 
United States, or for the purpose of utilizing the surplus water 
or water power from any Government dam... . 


Under this grant of authority, the Commission could 
issue a license for a steam-electric power plant located on 
a navigable stream, which utilized the water of such 
stream for condensing purposes and transmitted the 
power so generated across, along, or from such stream. 
Also, a power development utilizing steam rather than 
water power as the generating force could well have most 
of the physical structures listed in Section 3(11) of the 
statute in the definition of “project.” Thus, there is no 
express limitation of the licensing authority to hydro- 
electric power plants as distinguished from steam-electric 
plants. Apparently the legislators considered the title to 
the Act (“. .. to provide ... for the development of 
water power ...”) as sufficient to exclude steam-electric 
plants. The Commission has justified such confidence by 
never claiming authority to license steam plants, stating 
in its First Annual Report that it was limited to consid- 
eration of projects designed to produce water power.” 


STATE CHALLENGES OF FEDERAL AUTHORITY 


The State of New York early challenged the constitu- 
tional authority of Congress to assume jurisdiction over 
any power plants at Niagara Falls. An original suit filed 


10 Supra note 9 at 51. A few licenses have included not only a hydroelectric 
plant, but also an internal-combustion (Diesel) engine generating electricity, 
but in each case the engine was regarded as necessary to more satisfactory 
operation of the hydroelectric plant. In authorizing a license for the Holtwood 
project of the Pennsylvania Water & Power Co., the Commission reserved for 
later decision the question of including a steam plant located within the hydro- 
electric project boundary. No license has been issued for this development. 
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by the State in the Supreme Court was dismissed on stipu- 
lation of counsel after conferences between representatives 
of the State Water Power Commission and the Federal 
Power Commission.” 

Less cautious than her sister State, New Jersey pressed 
a similar original suit against the Commission, but the 
Supreme Court regarded the real purpose of the bill “to 
obtain a judicial declaration that, in making certain parts 
of the Federal Water Power Act applicable to waters 
within and bordering on the State of New Jersey, Con- 
gress exceeded its own authority and encroached on that 
of the State,” and dismissed the bill as not showing that 
any cognizable right of the State was being or apt to be 
invaded.” 

The place of the states in the shadow-boxing was next 
taken by the Appalachian Electric Power Company, 
whose hydroelectric power plant on the New River near 
Radford, Virginia, was the subject of a fifteen-year con- 


troversy. The first attempt of the Company to have the 
Act declared inapplicable to power projects located on a 
non-navigable stream resulted in dismissal upon other 
technical grounds. The bill had been filed as an action to 
quiet title to real property and named the Commissioners 
individually, but the Circuit Court of Appeals for the 


11 State of N. Y. v. Daugherty, 266 U. S. 642, 45 Sup. Ct. 197, 69 L. ed. 
484 (1925); Feperat Power CoMMIssioN, THIRD ANNUAL Report, (1923) 
p. 26; Ibid., FourrH ANNUAL Report, (1924) p. 43; Jbid., FirtH ANNUAL 
Report (1925) p. 34. Charles Evans Hughes, special counsel for the State, 
withdrew as Chief Justice from participation in consideration or decision by the 
Supreme Court of the New River case (United States v. Appalachian Elec. 
Power Co.), 311 U. S. 377, 429, 61 Sup. Ct. 291, 85 L. ed. 243 (1940). Chief 
Justice Hughes was not the only Chief Justice who earlier had questioned fed- 
eral jurisdiction over Niagara Falls power developments. When William How- 
ard Taft was Secretary of War he addressed a letter, under date of January 27, 
1906, to the President of the Merchants Association of New York in which he 
reached the conclusion that if the power use at Niagara Falls did not diminish 
the flow of water below the rapids, its use for power purposes was withdrawn 
from executive jurisdiction. S. Doc. 721, 62d Cong., 2d Sess., p. 45 (1913). 
Although his letter is not clear, it may be that Secretary Taft had in mind the 
authority then carried in the River and Harbor Act of March 3, 1899, 30 Stat. 
1121, 1151 (1899), 33 U. S. C. §§ 401, 403, and not the Constitutional power of 
Congress. 

12 New Jersey v. Sargent, 269 U. S. 328, 46 Sup. Ct. 122, 70 L. ed. 289 (1926). 
The Court did give general approval to the statute in its opinion dismissing 
the bill. 
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Fourth Circuit held the United States to be a necessary 
party and the Supreme Court denied certiorari.” 

The District Court in this proceeding construed the 
Power Act as including authority to license plants not 
only on navigable waters (as specified in Section 4(d) of 
the Act), but likewise as including authority, by implica- 
tion, to license plants on non-navigable waters where, in 
a proceeding under Section 23, the Commission found 
that the interests of commerce would be affected.’* This 
holding was directly upon the point raised by the Appa- 
lachian Company but was not discussed by the Circuit 
Court of Appeals. 

The interpretation which the District Court was re- 
quired to make to sustain Federal jurisdiction over the 
New River power plant was rendered unnecessary by an 
amendment to the Act included in the general revision of 
1935.%° Section 4(d), renumbered Section 4(e), was 
amended to authorize issuance of licenses for power 
plants located on “streams or other bodies of water over 
which Congress has jurisdiction” under the Commerce 
Clause of the Constitution, rather than on “navigable 
waters” as previously. 


THE NEW RIVER CASE 


When the Appalachian Company announced its inten- 
tion of proceeding with construction of its plant and 
started construction, thus forcing the issue, the jurisdic- 
tion asserted in the Federal Water Power Act was given 
judicial scrutiny. The United States sought an injunction 
against the Company claiming that the New River was a 
navigable water of the United States and that the Com- 


13 Appalachian Elec. Power Co. v. Smith, 67 F. (2d) 451 i C. A. 4th, 1933), 
cert, den., 291 U. S. 674, 54 Sup. Ct. 458, 78 L. ed. 1063 (1933). 

14 Appalachian Elec. Power Co. v. Smith, 4 F. Supp. 6 (W. D. Va. 1933). 

15 The reports of the Senate Committee on Interstate Commerce and the 
House Committee on Interstate and Foreign Commerce both stated that the 
§4(e) amendment was for the purpose of combining the grant of authority 
over navigable waters in the original section and the authority in § 23 over non- 
navigable waters. S. Rept. 621, 74th Cong., Ist Sess., p. 43 (1935), H Rept. 
1318, 74th Cong., 1st Sess., p. 23 (1935). 
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mission had properly found that the interests of com- 
merce would be affected by the proposed construction. 
The District Court and the Circuit Court of Appeals for 
the Fourth Circuit both found the river to be non-navi- 
gable and held that the operation of the power plant 
would not affect the navigable capacity of the Kanawha 
River, by which name the New River is known for some 
97 miles above its mouth.’® 

The Supreme Court—probably persuaded to consider 
the issues by the analytical dissent of Circuit Judge 
Parker, who sustained the claim of navigability—in an 
unusual decision disregarded the findings of the two lower 
courts and the pleas of forty-one States appearing as amici 
curiae and held the evidence clearly to establish naviga- 
bility.” By thus limiting its decision to navigability, the 
Court avoided the other question decided by the lower 
courts as to federal jurisdiction over power plants on non- 
navigable streams. 

Mr. Justice Roberts, in his dissent, gloomily observes 
that the majority opinion of the Supreme Court would 
result in a finding of navigability for every creek upon 
which a boat could be rowed. His pessimism was shared 
by many throughout the United States, for this famous 
decision received wide attention in newspapers and law 
reviews.”® 

Actually, the New River decision followed historical 
and widely accepted tests of navigability and in no way 
greatly extended the power of the Federal Government 
over affairs of especial interest to states. The physical 
structures necessary for development of water power gen- 

16 United States v. Appalachian Elec. Power Co., 23 F. Supp. 83 (W. D. 
Va. 1938); United States v. Appalachian Elec. Power Co., 107 F. (2d) 769 
(C. C. A. 4th, 1939). 

17 United States v. Appalachian Elec. Power Co., 311 U. S. 377, 61 Sup. Ct. 
291, 85 L. ed. 243 (1940). 

18 For comments pro and con, see (1941) 21 B. U. L. Rev. 344; (1941) 16 
Cauir. S. B. J. 73; (1941) 9 Geo. Wasu. L. Rev. 727; (1941) 26 Iowa L. 
Rev. 871; (1941) 39 Micn. L. Rev. 976; (1941) 25 Minn. L. Rev. 636; 
(1941) 19 N. C. L. Rev. 379; (1941) 15 Sr. Jonn’s L. Rev. 507; (1941) 15 


Temp. U. L. Q., 304; (1941) 19 Tex. L. Rev. 507; (1941) 89 U, or Pa. L. 
Rev, 672; (1941) 2 Wasu. & Lee L, Rev. 272. 





48 THE GEORGE WASHINGTON LAW REVIEW 


erally require location of hydroelectric power plants in 
those sections of rivers where the fall is sufficient to jus- 
tify large expenditures and such falls usually offer quite 
substantial interference to the movement of commercial 
navigation by boat, making it difficult to prove past navi- 
gation in those portions of streams so occupied. The few 
power plants occupying historically used streams without 
federal authority could readily be shown to be subject to 
the Federal Power Act without relying upon the reason- 
ing in the Court’s opinion.” The reference in the opinion 
to navigability involving a necessity for river improve- 
ment will require considerable clarification before it can 
be taken to mean the creation of navigability by vast ex- 
penditures for river improvements. The river improve- 
ments with which the Court was dealing were insignificant 
in cost and were made subsequent to part of the historical 
navigation shown in the record. 

The United States did not seriously contend in the New 
River case that the finding of the Commission in a pro- 
ceeding under Section 23 was not reviewable. At the time 
the bill for injunction was filed, no method of direct court 
review of Commission orders had been provided in the 
statute, this feature not being adopted until the general 
amendment of 1935 when it was incorporated as Section 
313. Unfortunately for its future action, the Commission 
took the position in 1938 that its determination of juris- 
diction over the proposed Tuckertown plant, in the Caro- 
lina Aluminum Company case in a Section 23 proceeding 
was a mere finding and not an order reviewable under 
Section 313 of the Act. The Commission had found the 
river in question to be a navigable water of the United 


19 Reference is made hereafter to another type of navigation use which is of 
greater practical importance than past boat use, namely, logging and rafting. 
The record of the Commission may be an indication of the difficulty of estab- 
lishing federal jurisdiction over power plants, for out of the 171 declarations of 
intention filed under § 23, seeking advance determination of federal jurisdiction 
over proposed power plants located on ostensibly non-navigable streams, the 
Commission found in 82 instances that it had no jurisdiction and the states were 
left in complete control. Furthermore, these 82 cases go even: farther than mere 
findings of non-navigability because in each case the Commission also found that 
the proposed construction would not affect lower navigable capacity or the in- 
terests of commerce thereon. 
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States at a point a short distance below the Tuckertown 
plant but had left to the language of Section 23 the ac- 
companying requirement that a license be secured before 
construction was started.” The Circuit Court of Appeals 
for the Fourth Circuit agreed with the Commission and 
dismissed the appeal.*’ If the Commission should later 
assert jurisdiction over a power plant at Tuckertown and 
its jurisdiction should' be challenged, a new proceeding 
must be brought; whereas, if the appeal had been heard 
as desired by the Aluminum Company in 1938 a court 
decision could then have been obtained. 


THE WISCONSIN PUBLIC SERVICE CORPORATION CASE 


The next time a power company sought court review of 
a Commission finding under Section 23 of the Act, no 
objection was raised by the Commission to the review and 
its jurisdiction was sustained. The Wisconsin Public 
Service Corporation filed a declaration of its intention to 
reconstruct a power plant at Tomahawk on the Wisconsin 
River and the Commission held that a license was re- 
quired because the stream was navigable and the interests 
of commerce would be affected.” Whether the lack of 
objection to court review of its finding was due to a desire 
to settle the question of jurisdiction over the particular 
plant or because the Commission did not desire to claim 
non-reviewability of a finding of navigability as distin- 
guished from a statutory finding of an effect upon the 
interests of commerce is not clear, as the Commission 
made both findings in this case and ordered a license. The 
Circuit Court of Appeals for the Seventh Circuit upheld 
the finding of navigability and affirmed the order requir- 
ing a license.™ 


20 Re Carolina Aluminum Co., 21 P. U. R. (N. S.) 132 (F. P. C. 1937). 
21 Carolina Power & Light Co. v. S. Car. P. S. Authority, 94 F. (2d) 520 
(C. C. A. 4th, 1938). 

22 Re Wis. P. S. Corp. 50 P. U. R. (N. S.) 305 (F. P. C. 1943). 

23 Wis. P. S. Corp. v. F. P. C., 147 F. (2d) 743 (C. C. A. 7th, 1945), cert. 
den., 65 Sup. Ct. 1575 (1945). The State of Wisconsin and the Wisconsin 
P. S. C. filed a joint petition for court review of the F. P. C. order, but the 
joint petition was decided with the petition of the Company, 
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The Wisconsin Corporation case is of greater practical 
legal significance than the New River case, although it 
has not received much attention other than from those 
interested in the proceeding in which the State of Wis- 
consin and the Wisconsin Public Service Commission 
joined in support of the position taken by the Corpora- 
tion. In that case the findings of navigability at Toma- 
hawk by the Commission and by the Circuit Court of 
Appeals were based entirely upon evidence of log driving 
and rafting, the log drives were wholly within the State 
of Wisconsin and the rafts which moved in interstate 
commerce started their journeys from points many miles 
below the place where the Tomahawk dam was recon- 
structed. Many other unauthorized power plants are 
located upon streams which have been used for log driv- 
ing or rafting in spite of sizeable falls and dangerous 
rapids precluding other types of navigation, conditions 
which do not obtain on streams which have been used for 
navigation of the type found on the New River. 


OTHER RECENT CASES ON LIMITS OF FEDERAL 
LICENSING JURISDICTION 


In harmony with increasing judicial recognition of 
administrative responsibility in recent years, the right of 
the Commission to initiate jurisdictional proceedings has 
been upheld and its finding of navigability affirmed in a 
recent case, although the court there made its own anal- 
ysis of the record. This case arose after the Commis- 
sion, in December, 1937, initiated a general investigation 
of unlicensed power plants and brought specific proceed- 
ings against several power companies. There has been no 
announcement of the total number of plants which, in the 
Commission’s opinion, are subject to its jurisdiction and 
are now operating without appropriate federal authority, 
although it has indicated that the number may be several: 


24 Pa, Water & Power Co. v. F. P. C., 123 F. (2d) 155 (App. D. C. 1941), 
cert. den., 315 U. S. 806, 62 Sup. Ct. 638, 639, 86 L. ed. 1205 (1942). 
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hundred. Under these circumstances the questions of what 
streams are subject to federal authority and what plants 
on such streams may be compelled to operate under license 
are of more than academic interest. 

In addition to power plants operating without author- 
ity on navigable streams, there are undoubtedly many 
plants operating on non-navigable tributaries without fed- 
eral authority upon which the Commission will seek to 
impose a license. Two court cases,” in addition to the 
first District Court opinion in the New River contro- 
versy” have involved power plants on streams not found 
by the Commission to be navigable.” In each case a 
United States District Court sustained federal jurisdiction 
and the imposition of a license and no appeal was taken. 
Another case in which a finding was made by the Com- 
mission that a project on a non-navigable section of a 
navigable river would affect the interests of commerce is 
now before the Circuit Court of Appeals for the Fifth 
Circuit. This concerns the Furman Shoals plant proposed 
for construction by the Georgia Power Company on the 
Oconee River some four miles above the head of naviga- 
tion at Milledgeville, Georgia. This is another Section 23 
proceeding and should determine the question of jurisdic- 
tion over plants on non-navigable tributaries. 


LICENSING OF TRANSMISSION LINES AS PARTS 
OF “‘PROJECT”’ 


No question has been raised as to the right of the Com- 
mission to require and issue licenses for power plants on 
lands of the United States and on government dams, and 
of course many such licenses have been issued.” Another 


25 Grand River Dam Authority v. Going, 29 F. Supp. 316 (N. D. Okl. 1939) ; 
Harris v. Central Neb. Public Power & Irrigation Dist., 29 F. Supp. 425 (Neb. 
1938). 

26 Supra note 14. 

27 FEDERAL PoweR COMMISSION, EIGHTEENTH ANNUAL Report (1938) p. 47; 
Ibid., TWENTIETH ANNUAL Report (1940) p. 114; Grand River Dam Author- 
ity, Project No. 1494, 2 F. P. C. 533 (1939). 

28 See discussion of the right of the United States to sell or lease its prop- 
erty, Ashwander v. T. V. A., 297 U. S. 288, 56 Sup. Ct. 466, 80 L. ed. 688 
(1936). 





52 THE GEORGE WASHINGTON LAW REVIEW 


phase of Commission jurisdiction of lesser importance 
(but worthy of comment because of the change in policy), 
is its licensing of transmission lines as minor parts of 
complete projects under Section 10(i) of the Act. Up to 
March, 1941, the Commission had issued many such 
licenses, but at that time reversed its prior administrative 
policy and interpretation of the statute and refused to issue 
licenses for any such line unless it came within the defi- 
nition of “project” in Section 3(11) of the Act, 7. e., such 
a line must be a primary line directly connected with a 
hydroelectric plant which was or could be licensed and 
must transmit power from the plant to the point of junc- 
tion with the distribution system or with the intercon- 
nected primary transmission system. It is unusual for any 
administrative agency to surrender, without statutory 
amendment or judicial decision, a power which it had 
exercised for over twenty years. 


In view of the high cost of hydroelectric developments 


and the large number of such plants operating without 
federal authority,” and which may be subject to the 
license requirements of Part I of the Federal Power Act, 
it is remarkable that after twenty-five years the extent of 
such liability to license has not been determined by the 
highest court of the land. This question of jurisdictional 
limitation, however, is only one of several important 
phases of the licensing provisions which have not been 
subjected to such judicial decision. 


29 A state permit was held insufficient to prevent imposition of a federal license 
in Niagara Falls Power Co. v. F. P. C., 137 F. (2d) 787 (C. C. A. 2d, '1943), 
cert, den., 320 U. S. 792, 64 Sup. Ct. 204, 88 L. ed. 477 (1943), rehearing den., 
320 U. S. 815, 64 Sup. Ct. 367, 88 L. ed. 492 (1943). 





JURISDICTION OF THE FEDERAL POWER 
COMMISSION AND OF STATE AGENCIES 
IN THE REGULATION OF THE ELEC- 
TRIC POWER AND NATURAL GAS 
INDUSTRIES 


JOHN E. BENTON * 


Jurisdiction of a governmental agency over an industry 
may be briefly defined as the power which that agency 
may exercise over that industry under applicable law. 
In the case of a federal agency, such power is determined 
by the extent of the grants which have been made to it 
by Congress, acting within the limits of the Federal Con- 
stitution. In the case of a state agency, such power is de- 
termined primarily by the grants which have been made 
to it by state law, statutory or constitutional; but such 
grants may be limited in their effect by the Federal Con- 
stitution or by federal legislation under that Constitution. 

In this article no analysis of the laws of the several 
states granting power to their respective regulatory agen- 
cies will be undertaken. For the purposes of the discus- 
sion herein, it will be assumed that state agencies have 
been endowed with all the regulatory power which the 
states creating such agencies could grant; and our in- 
quiry, as respects the jurisdiction of such agencies, will be 
as to the extent to which limitations upon those powers 
have resulted from the Federal Constitution or from 
statutes enacted thereunder. 

Subject to such limitations, the states ‘have plenary 
power to regulate the gas and electric industries within 
their respective borders. Long before the enactment of 
the Federal Power Act’ and the Natural Gas Act,’ regu- 
lation of public service companies by commissions had 


* Advisory Counsel, National Association of Railroad and Utilities Commis- 
sioners. 


149 Stat. 838 (1935), 16 U. S. C. § 792 et seq. 
2 §2 Stat. 821 (1938), 15 U. S. C. § 717 et seq. 
[53] 
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become common. On the other hand, the Federal Consti- 
tution, of its own force, establishes the essential immunity 
of interstate commerce from regulation by the states, ex- 
cept only as to matters which are local in their nature, 
and hence do not require control by a uniform rule appli- 
cable in all states. 

Attention will, accordingly, be first directed to a dis- 
cussion of the extent to which the regulatory power of the 
states has been limited by the Federal Constitution, after 
which an examination will be made of the Federal Power 
Act and the Natural Gas Act, to discover the extent of 
the jurisdiction conferred upon the Federal Power Com- 
mission by those Acts, and the limitations upon state 
agencies which result therefrom. 


RESTRAINTS UPON STATE AGENCIES IMPOSED BY THE 
FEDERAL CONSTITUTION OR BY FEDERAL LEGISLATION 


Direct Restraints Imposed by the Commerce Clause 


The commerce clause, of its own force, disables the 
states from enacting legislation, or taking other action, 
which will have the effect of directly burdening or ob- 
structing interstate commerce. This principle was early 
established in the leading case of Gibbons v. Ogden.’ A 
state may not directly forbid the exportation of its own 
products in interstate commerce,‘ nor may it subject the 
use of such products to such regulation as operates to 
prevent such exportation.” Whatever operates as a direct 
burden or obstruction to interstate commerce is made un- 
lawful by the commerce clause, without the aid of Con- 
gressional legislation.° 

From the earliest days, however, it has been held that, 


86 Wheat. 448 (U. S. 1821). 

4 Oklahoma v. Kansas Natural Gas Co., 221 U. S. 229, 31 Sup. Ct. 564, 55 L. 
ed. 716 (1911). 

5 Pennsylvania v. West Virginia, 262 U. S. 553, 43 Sup. Ct. 658, 67 L. ed. 
1117 (1923). 


6 Wabash, St. L. & P. Ry. Co. v. Illinois, 118 U. S. 557, 7 Sup. Ct. 4, 30 L. 
ed. 244 (1886), and cases cited therein. 
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in the absence of federal legislation inconsistent there- 
with, the states may regulate local matters, even though 
interstate commerce be involved or affected.’ Under this 
exception to the general principle that interstate com- 
merce is immune from state regulation, the states have 
been able to regulate gas and electric utilities in their 
transactions most immediately affecting the public, even 
though interstate commerce was involved. It has been 
held by the United States Supreme Court that, in the ab- 
sence of federal regulation, the states might regulate sales 
of gas or electric energy directly to consumers, even 
though the gas or energy so sold may have been brought 
from another state by the vendor, or by some preceding 
owner.” 


The reason for this exception lies in the fact that a sale 
to a consumer for his own use, whether domestic, com- 
mercial or industrial, is essentially a local transaction. It 
affects only the company doing business in the state and 
making the sale, and the public of the state in which the 
sale is made. The case is otherwise, however, where 
wholesale transactions are involved, through which dis- 
tributing companies obtain their supplies of gas or of 
electric energy, directly or indirectly, from companies 
operating in other states. ‘These latter companies may sell 
to distributing companies in various states. To insure 
against discrimination in such sales a uniform rule is 
necessary, applicable in all states. Only the Federal Gov- 
ernment can supply such a rule. Hence it is that interstate 
sales to distributing companies are held to be beyond the 
reach of state regulation and subject to the exclusive 
power of the Federal Government. The Federal Consti- 


7 Willson v. Blackbird Creek Marsh Co., 2 Pet. 245 (U. S. 1829) ; Cooley v. 
Wardens of Port of Phila., 12 How. 299 (U. S. 1851); Port Richmond Ferry 
Co. v. Bd. of Chosen Freeholders, 234 U. S. 317, 34 Sup. Ct. 821, 58 L. ed. 1330 
(1914). 

8 Pa. Gas Co. v. P. S. C. of N. Y., 252 U. S. 23, 40 Sup. Ct. 279, 64 L. ed. 
434 (1920); P. U. C. of R. I. v. Attleboro Steam & Electric Co., 273 U. S. 83, 
47 Sup. Ct. 294, 71 L. ed. 549 (1927); P. U. C. of Kan. v. Landon, 249 U. S. 
236, 39 Sup. Ct. 268, 63 L. ed. 577 (1919). 
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tution, of its own force, disables the states from regulation 
of such sales.° 

This limitation, arising from the commerce clause of 
the Federal Constitution, is the most obvious and impor- 
tant limitation upon state rate-making agencies. It ren- 
ders them powerless to require just and reasonable and 
non-discriminatory rates to distributing companies, where 
such companies obtain their supplies of gas or electric 
energy from sources in other states. In such cases, state 
agencies are unable fully to protect the public interest, 
and recourse must be had to the Federal Government. 

This was found to be true by the state agencies; and 
they supported the enactment of both the Federal Power 
Act and the Natural Gas Act, for the purpose of bringing 
into action in this national field, which was beyond their 
reach, a regulatory agency vested with jurisdiction to 
regulate wholesale rates to distributing companies, which 
made so large a part of the operating expenses for which 
state agencies must make provision in the rates prescribed 
by them. It is not too much to say that this limitation 
upon the rate-making power of state agencies was the 
direct cause of the enactment of those Acts. Arising as it 
does from the Constitution this limitation continues to 
exist. 


Direct Restraints Imposed by the Fourteenth Amendment 


The Fourteenth Amendment, likewise, of its own force 
restricts the exercise of the rate-making power of the 
States, imposing a limitation which was for many years 
one of the largest handicaps to effective regulation. This 
is the so-called fair return rule. Under the “due process” 
clause of the Fourteenth Amendment, a state may not pre- 
scribe rates considered by the court to be confiscatory. The 
same “due process” clause in the Fifth Amendment ap- 
plies, with the same effect, to rates prescribed by a fed- 
eral agency. 


® Missouri v. Kansas Gas Co., 265 U. S. 298, 44 Sup. Ct. 544, 68 L. ed. 1027 
(1924); P. U. C. of R. I. v. Attleboro Steam & Electric Co., supra note 8. 
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This rule against confiscatory rates is not found in ex- 
press terms in the Constitution. It was discovered therein 
only by judicial reasoning. Nevertheless it became firmly 
established as a restraint upon the states for the benefit of 
all persons, natural or artificial, engaged in any business, 
and regardless of the interstate or intrastate character of 
their operations. Until the decision in Federal Power 
Commission v. Hope Natural Gas Company,” that rule 
was a serious restraint upon the exercise of state regula- 
tory power. Since that decision, the rule continues a re- 
straint, which may be exercised by the courts, but the 
extent to which it will prove to be a handicap remains 
for the future to disclose. 

The development of the fair-return-on-fair-value rule, 
the gradual distortion of that rule, until the United 
States Supreme Court almost, but not quite, changed it 
into a fair-return-on-estimated-cost-of-reproduction for- 
mula, and its recent apparent change in the Hope case 
into a rule based upon a return-sufficient-to-meet-the- 
financial-needs-of-the-particular-company, affords strik- 
ing proof of the flexibility of our fundamental law when 
subjected to the construction of different Justices. The 
history of this rule is an interesting subject for discussion 
to which, however, only incidental reference can be made 
in this article.” 


10 320 U. S. 591, 64 Sup. Ct. 281, 88 L. ed. 333 (1944). 
11Tn Munn v. Illinois, 94 U. S. 113, 134, 24 L. ed. 77 (1876), in an opinion by 
Chief Justice Waite, the Court declared that what was reasonable compensation 
was a legislative question and not for the courts: ““We know that this is a power 
which may be abused; but that is no argument against its existence. For pro- 
tection against abuses by legislatures the people must resort to the polls, and 
not to the courts.” Justice Field, dissenting in Munn v. Illinois, in the Granger 
Cases, 94 U. S. 183, 186, 24 L. ed. 94, 96 (1876), decided the same day, said: 
“Of what avail is the constitutional provision that no State shall deprive any 
person of his property except by due process of law, if the State can, by fixing 
the compensation which he may receive for its use, take from him all that is 
valuable in the property?” This dissenting utterance, nine years after the Four- 
teenth Amendment was adopted, was the first judicial suggestion that the 
Amendment should be held a restraint upon the states in the regulation of the 
rates of public service companies. The idea found acceptance, however, in an 
obiter expression of the Court in the Railroad Commission Cases, 116 U. S. 307, 
331, 6 Sup. Ct. 334, 29 L. ed. 636 (1886), in an opinion written by Chief Justice 
Waite. 

In 1888, Justice Brewer, sitting in the United States Circuit Court, in Chi- 
cago & N. W. Ry. Co. v. Dey, 35 Fed. 866, 879 (C. C. S. D. Ia. 1888), said: 
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“The rule .. . is this: That where the proposed rates give some compensation, 
however small, . the courts have no power to interfere.” But in 1894, Jus- 
tice Brewer wrote the opinion in Reagan v. Farmers’ Loan & Trust Co., 154 
U. S. 362, 14 Sup. Ct. 1047, 38 L. ed. 1014 (1894), holding that rates are un- 
constitutional under the Fourteenth Amendment, if they are so low as not to 
afford “reasonable” compensation. A rate reduction order of the Texas Com- 
mission was involved. Nothing was said in the opinion about “return on value.” 
It discussed the amount of bonds and stock of the railroad outstanding (found 
to represent actual investment), and the fact that the rates reduced had not 
enabled payment of interest on the bonds, and that the new rates prescribed 
would earn not more than half such interest and, said, at p. 411: “Can it be 
that a tariff which under these circumstances has worked such results to the 
parties whose money built this road is other than unjust and unreasonable?” It 
is interesting to note that, in this first confiscation case, the Court emphasized 
investment, and not value. 

In 1898, in Smyth v. Ames, 169 U. S. 466, 547, 18 Sup. Ct. 418, 42 L. ed. 
819 (1898), the Court declared the so-called “fair value’ rule, enumerating, 
among other matters to be considered in ascertaining that value, “the present, as 
compared with the original cost of construction.” In a series of cases, approach 
was thereafter made to a valuation formula. Going value must be allowed for. 
Des Moines Gas Co. vy. Des Moines, 238 U. S. 153, 165, 35 Sup. Ct. 811, 59 
L. ed. 1244 (1915) ; Denver vy. Denver Union Water Co.. 246 U. S. 178, 191, 38 
Sup. Ct. 278, 62 L: ed. 649 (1918) ; McCardle vy. Indianapolis Water Co., 272 
U. S. 400, 414, 47 Sup. Ct. 144, 71 'L. ed. 316 (1926). But existence of going 
value depended upon the financial history of the business. Houston v. S. W. 
Bell Tel. Co., 259 U. S. 318, 325, 42 Sup. Ct. 486, 66 L. ed. 961 (1922). In 
determining value, proper deduction must be made for depreciation. Knoxville 
v. Knoxville Water Co., 212 U. S. 1, 10, 29 Sup. Ct. 148, 53 L. ed. 371 (1909). 
Rates must provide for depreciation accruing currently, despite past excessive 
unused accumulations therefor. Bd. of P. U. Commr’s v. Tel. Co., 271 U. S. 
23, 30-32, 46 Sup. Ct. 363, 70 L. ed. 808 (1926). The estimation of the annual 
allowance necessary for depreciation must be on the r< of present cost of 
reproduction. United Rys. & Elec. Co. v. West, 280 U. S. 234, 50 Sup. Ct. 123, 
74 L. ed. 390 (1930). The valuation must take ~ dived of the changing costs 
of materials and labor, entering into the assumed a gg and must give 
due weight to such costs prevailing, as of the valuation date. Mo. v. S. W. Bell 
Tel. Co., 262 U. S. 276, 287, 43 Sup. Ct. 544, 67 L. ed. 981 (1923). The level 
of prices prevailing upon the valuation date “should be taken as the measure of 
the value of the structural elements.” McCardle v. Indianapolis Water Co., 
supra p. 412. This decision in the McCardle case, supra, in 1926, marked the 
nearest approach of the Court to acceptance of the reproduction cost formula, 
which had thus been evolved from the Smyth v. Ames rule, in which the Court 
had simply named “present cost” with other evidentiary matters to be consid- 
ered in fixing a fair value rate base. 

Departure from the pronouncement in the McCardle case, supra, “9 with 
the opinion of Chief Justice Hughes in Los Angeles Gas & Elec. Co. v. R. 
Comm., 289 U. S. 287, 53 Sup. Ct. 637, 77 L. ed. 1180 (1933). The Court then 
declared that it was not concerned with the method used by the legislative 
agency but only with the question whether the rates finally prescribed were 
confiscatory. Rates fixed upon an historical cost value basis were sustained 
because not shown to be confiscatory by reproduction cost value evidence which 
had been presented. This case was followed by St. Joseph Stock Yards v. 
United States, 298 U. S. 38, 56 Sup. Ct. 720, 80 L. ed. 1033 (1936), and by R. 
R. Comm. v. Pac. Gas & Elec. Co., 302 U. S. 388, 58 Sup. Ct. 334, 82 L. ed. 
319 (1938), in which cases what had been said in the Los Angeles case was 
emphasized and followed. Then came the opinion in F. P. C. v. Natural Gas 
Pipe Line Co., 315 U. S. 575, 586, 62 Sup. Ct. 736, 86 L. ed. 1037 (1942), in 
which the Court said: “The Constitution does not bind rate-making bodies to 
the service of any single formula or combination of formulas. . . . Once a fair 
hearing has been given, proper findings made and other statutory requirements 
satisfied, the courts cannot intervene in the absence of a clear showing that the 
limits of due process have been overstepped. If the Commission’s order, as 
applied to the facts before it and viewed in its entirety, produces no arbitrary 
result, our inquiry is at an end.” 
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The restraint upon the exercise of state rate-making 
power resulting from the fair-return-on-fair-value rule 
was in the nature of a self-acting constitutional limitation, 
enforceable only upon appeal to the courts. Such appeals 
took the form of petitions in equity. These involved trials 
to enable facts to be found, as to the value of properties 
used, the revenues therefrom, the necessary operating ex- 
penses, the revenues reasonably to be expected from the 
rates in controversy, and all other facts deemed relevant 
in any particular case. Such cases required extensive in- 
vestigations by experts, and commonly required years for 
hearing and decision.” 

Reviews of the rate orders in de novo trials in United 
States District Courts became such a handicap to state 
regulation that the state commissions sought and finally 
obtained relief at the hands of Congress.’ In 1934, the 
Johnson Act™ so amended Section 24 of the Judicial Code 
as to deprive the United States District Courts of juris- 





1 
f 


This decision in Natural Gas Pipe Line Co. was followed by the Hope case, 
supra note 10, and later cases commented upon in the text above, whereby the 
law was brought to the point where the “reasonable return” rule, prescribed 
expressly by the Federal Power Act, and found by construction in the Fifth 
and Fourteenth Amendments, is held to be a rule requiring such a rate as is 
sufficient to meet the financial needs of the company involved. 

12 See examples cited in the concurring opinion of Mr. Justice Brandeis in 
St. Joseph Stock Yards v. United States, supra note 11 at 88, and in the dis- 
senting opinion of Mr. Justice Black in McCart v. Indianapolis Water Co., 302 
U. S. 419, 435, 58 Sup. Ct. 324, 82 L. ed. 336 (1938). 

See further, Bonbright, Contributions of the Federal Power Commission to the 
Establishment of the Prudent Investment Doctrine of Rate-Making, infra 
pp. 136-151. 

-13 Numerous bills were introduced in various sessions of Congress. The 
New Jersey Commission, in 1930, sponsored the Bacharach Bill, H. R. 9330, 
71st Cong. (1930), to deny to United States District Courts jurisdiction to 
entertain any bill to restrain the enforcement of state-made rates not affecting 
interstate commerce. At the hearing before the House Judiciary Committee, 
the Bacharach Bill was supported by the General Solicitor of the National Asso- 
ciation of Railroad & Utilities Commissioners, appearing on behalf of 22 state 
commissions. The Bacharach Bill was not reported; but in 1931 a substantially 
similar bill was sponsored by the California Commission. See address of Hon. 
Clyde L. Seavy of California, ProcEEDINGs, ANNUAL CONVENTION OF NATIONAL 
ASSOCIATION OF RarLroap & Utmities ComMMiIssIoners (1931), p. 180. This 
bill, commonly called the Johnson Bill, was introduced by Senator Johnson of 
California as S. 3243, 73rd Cong. (1934), and as S. 752, 73rd Cong. (1933). 
At hearings before the Judiciary Committee of the Senate on S. 3243, and of 
the House on S. 752, representatives of the National Association of Railroad 
& Utilities Commissioners and of many state commissions were heard in sup- 
port of the Bill. The Johnson Bill was enacted in 1934, amending Section 24 
of the Judicial Code, 48 Stat. 775 (1934); 28 U.S. C. § 42 (1). 

1448 Stat. 775 (1934), 28 U. S. C. § 41 (1). 
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diction to entertain suits to enjoin rate orders which do 
not interfere with interstate commerce, if a “plain, speedy, 
and efficient remedy” is open in the state courts. That Act 
has removed the danger of de novo confiscation proceed- 
ings in the federal courts except only in those states which 
afford no protection against confiscation in their own 
courts, and there are only three or four such states. 

In many states rate orders are reviewable upon the rec- 
ords upon which they were made. The application of the 
fair-return-on-fair-value rule produces no great delay in 
such states. The question to be determined is, of course, 
the same as in the federal courts; but it is determined 
quickly, and there is no appeal, except directly to the 
United States Supreme Court from the highest court of 
the state. 

Passage of the Johnson Act went far to relieve state 
agencies from the heavy restraint of the fair-return-on- 
fair-value rule. Coincidently with the enactment of that 
legislation, however, came such a change in the attitude of 
the United States Supreme Court as respects the duty of 
the courts in the enforcement of the fair return rule, and 
as respects the requirements of the rule itself, that it now 
seems probable that, within the near future at least, state 
agencies will feel little restraint from that rule. 

The change, as respects the requirement of the rule it- 
self, was first expressed in the Hope case. The change as 
respects the duty of the courts in the enforcement of the 
rule began as far back as the Los Angeles Gas and Elec- 
tric Company v. Railroad Commission case.'° In that 
case, and in cases following, the Court declared that its 
duty, under the Fourteenth Amendment, was not to con- 
cern itself with the correctness of the procedure of the 
rate-making agency, but only with the sufficiency of the 
challenged rates to meet the constitutional test. However, 
until the decision in the Hope case, the constitutional test 
applied by the Court plainly continued to be the suffi- 


15 Supra note 11. 
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ciency of the rates to yield a reasonable return upon a so- 
called value rate base sufficiently large to include all the 
property used in rendering the services covered by the 
rates. In the Hope case, however, the Court made a de- 
parture in its discussion from all preceding cases. The 
test of a fair return upon a value rate base was rejected 
and a different test was substituted. 

The District Court had held the Commission’s rate 
order invalid because of the exclusion from the rate base 
of large items of alleged plant investment. Reversing the 
District Court, the United States Supreme Court, in an 
opinion by Mr. Justice Douglas, said, in part:** 

. rates cannot be made to depend upon “fair value” when 


the value of the going enterprise depends on earnings under what- 
ever rates may be anticipated. 


. the fixing of just and reasonable rates, involves a bal- 
ancing of the investor and the consumer interests . . . From the 
investor or company point of view it is important that there 
be enough revenue not only for operating expenses but also for 
the capital costs of the business. These include service on the 
debt and dividends on the stock . . . we are of the view that the 
end result in this case cannot be condemned (reviewing ade- 
quacy of the permitted return for the purposes indicated). 


. . Rates which enable the company to operate successfully, 
to maintain its financial integrity, to attract capital, and to com- 
pensate its investors for the risks assumed certainly cannot be 
condemned as invalid, even though they might produce only a 
meager return on the so-called “fair value” rate base. . . 

In view of this disposition of the controversy we need not stop 
to inquire whether the failure of the Commission to add the 
$17,000,000 of well-drilling and other costs to the rate base was 
consistent with the prudent investment theory . 

The Court, in the Hope case, was dealing with rates 
fixed by a Congressional agency commanded by statute 
to fix “just and reasonable” rates; but this statutory 
standard the Court has held to coincide with the standard 
imposed upon the states by the Fourteenth Amendment 
and upon Congress by the Fifth Amendment. Thus the 


Hope case would appear to change radically the pre- 
16 Supra note 10 at 601, 603, 605. 
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existing limitation imposed upon states by the Fourteenth 
Amendment. The fair implications from the opinion 
would seem to be that state agencies are no longer required 
by the Fourteenth Amendment to concern themselves with 
a return upon a rate base. So far as requirements of the 
Federal Constitution are concerned, they may determine 
rates by such method as they may choose, provided only 
that the total return permitted under the rates prescribed 


shall be sufficient to meet the financial needs of the utility 
affected.” 


That this was, in fact, the intent of the majority opinion 
in the Hope case is indicated by utterances in the dissent- 
ing opinions of Justice Reed and of Justices Jackson” 
and Frankfurter.” It appears to be confirmed by more 
recent opinions of the Court.** In the Colorado Inter- 
state case the Court said, in part:” 


We cannot say that the Commission was under a duty to put 
the leaseholds into the rate-base at the valuation urged by Cana- 
dian unless we . . . over-rule Federal Power Commission v. 
Hope Natural Gas Co. . . . we held that the question for the 
courts . . . is whether the order viewed in its entirety and mea- 
sured by its end results meets the requirements of the Act. That 
is not a standard so vague and devoid of meaning as to render 
judicial review a perfunctory process. It is a standard of 
finance resting on stubborn facts. “‘From the investor or com- 
pany point of view it is important that there be enough revenue 
not only for operating expenses but also for the capital costs of 
the business . . . By that standard the return to the equity 
owner should be commensurate with returns on investments in 
other enterprises having corresponding risks. That return, 
moreover, should be sufficient to assure confidence in the finan- 
cial integrity of the enterprise, so as to maintain its credit and 
to attract capital . : 


17 Restraints upon rate-making agencies imposed by state laws or constitu- 
tions may still require the application of the fair-return-on-fair-value formula. 
People’s Natural Gas Co. v. Pa. Comm., 153 Pa. Super. Ct. 475 (1943); 
Mountain States Tel. & Tel. Co. v. P. S. C. of Utah, 105 Utah 230, 142 P. 
(2d) 873 (1943). But see Utah P. & Lt. Co. v. P. S. C., 152 P. (2d) 542 
(Utah, 1944); Pac. Tel. & Tel. Co. v. Dept. of Pub. Service of Wash., 19 
Wash. (2d) 200, 221, 142 P. (2d) 498 (1943). 

18 Supra note 10 at 620. 

19 Supra note 10 at 628. 

20 Supra note 10 at 624. 

21 Colorado Interstate Gas Co. v. F. P. C., 65 Sup. Ct. 829 (1945); Pan- 
handle Eastern Pipe Line Co. v. F. P. C., 65 Sup. Ct. 821 (1945). 

22 Supra note 21 at 840. 
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From these very recent decisions it would appear that 
the Fourteenth Amendment no longer imposes upon state 
rate-making agencies any restraint, in so far as methods 
of procedure are concerned, but that it does continue to 
impose the obligation to refrain from requiring rates un- 
reasonable in their effect upon a utility involved. The 
test of reasonableness, however, has ceased to be that the 
rates shall be sufficient to yield a fair return on a fair rate 
base. It now requires that the rates be such as will “en- 
able the company to operate successfully, to maintain its 
financial integrity, to attract capital,” * and to compen- 
sate its equity stockholders. 

This is manifestly a more difficult standard of reason- 
ableness for rate-making agencies to apply than the old 
fair-return-on-fair-rate-base standard, and it may well 
often prove far more burdensome to rate payers, if strictly 
applied. How it will be applied, when the Court comes 
to deal with cases involving rates made by state agencies, 
only the future will tell. The present disposition of the 
Court appears to be to give to rate-making agencies the 
full benefit of the presumption that their acts are lawful. 
While that disposition continues, state agencies are not 
likely to find the restraint of the Fourteenth Amendment 
against confiscation a serious handicap in their regulatory 
work.” 

23 Supra note 10 at 605. 
*4It is of interest to note that in 1938 Mr. Justice Black dissented in McCart 
v. Indianapolis Water Co., supra note 12, upon the ground that the Fourteenth 
Amendment gives to the federal courts no jurisdiction to restrain the exercise 
of the rate-making power of a state. Justices Douglas and Murphy were not 
then on the Court. In F. P. C. v. Natural Gas Pipeline Co., supra note 11 at 
599, Justices Black, Douglas and Murphy, in a concurring opinion, said: “We 
concur . .. But insofar as the Court assumes that, regardless of the terms of 
the statute, the due process clause of the Fifth Amendment grants it power to 
invalidate an order as unconstitutional because it finds the charges to be un- 
reasonable, we are unable to join in the opinion just announced.” (Emphasis 
supplied). The opinions in the Hope case, supra note 10, the Colorado Inter- 
state case, and the Panhandle case, both supra note 21, were written by Mr. 
Justice Douglas, and in the Hope case, Justices Black and Murphy filed a con- 
curring opinion for the express purpose of making it clear that the majority 
opinion was not to be understood as an acquiescence in the doctrine that the 
“due process” clause empowers the federal courts to interfere with the exer- 
cise of legislative regulatory authority. While the due process clause of the 


Fifth and Fourteenth Amendments doubtless is still considered by a majority 
of the Justices to give to the judiciary some measure of jurisdiction to restrain 
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Direct Restraints Resulting from Federal Legislation 
Under the Commerce Clause 


The power of Congress to regulate interstate commerce 
is complete. Whenever it is exercised, if conflict with 
state power results, state power must give way. “It is 
of the essence of this power [to regulate under the Com- 
merce Clause] that, where it exists, it dominates,” as 
Mr. Justice Hughes observed, in the Shreveport case.” 
To the extent necessary for the effective accomplishment 
of such regulation as it deems necessary, Congress may 
control the intrastate activities of those engaged both in 
interstate and intrastate operations. 

In the field of transportation, Congress has pushed fed- 
eral regulation very far.” The business operations of 
the electric and gas industries, however, Congress has 
recognized to be, in the main, local; and it has sought to 
avoid legislation which would handicap their regulation 
by the states. Some limitations upon the exercise of state 
regulatory power have inevitably resulted from the enact- 
ment of the Federal Power Act and the Natural Gas Act. 
These will be adverted to, but they may be most conven- 
iently discussed under the next caption in connection 
with consideration of the jurisdiction which has been 
granted to the Federal Power Commission by those Acts. 


FEDERAL POWER COMMISSION JURISDICTION AND 
RESTRAINTS UPON STATE REGULATORY AGENCIES 
RESULTING THEREFROM 


The Federal Power Act and the Natural Gas Act are 
substantially similar in their grants of power to regulate. 


the exercise of legislative rate-making power, it is apparent that a very slight 
addition to the number of those who take the opposite view, originally expressed 
in Munn v. Illinois, supra note 11, would end such jurisdiction, and leave state 
rate-making agencies subject to no restraint whatever under the Fourteenth 
Amendment. 

25 Houston, E. & W. Texas Ry. Co. v. United States, 234 U. S. 342, 350, 
34 Sup. Ct. 833, 58 L. ed. 1341 (1914). 

26R. R. Comm. of Wis. v. C. B. & Q. R. R. Co., 257 U. S. 563, 42 Sup. Ct. 
232, 66 L. ed. 371 (1922); N. Y. v. United States, 257 . S. 591, 42 Sup. Ct. 
239, 66 L. ed. 385 (1922); United States v. La., 290 U. . 70, 54 Sup. Ct. 28, 
78 L. ed. 181 (1933) ; Florida v. United States, 292 U. e i, 34 Sup. Ct. 603, 
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No separate analysis of those Acts will be made here. 
The two will be reviewed together, and brief comments 
upon differences will be made when that shall seem per- 
tinent. 


Rate-Making Jurisdiction of the Federal 


Power Commission 


The rate-making jurisdiction of the Federal Power 
Commission is complete, as to the rates and charges to 
which it applies. Under Sections 205 and 206 of the 
Federal Power Act and Sections 4 and 5 of the Natural 
Gas Act, the Commission is given power to regulate rates, 
“subject to the jurisdiction of the Commission.” The rates 
thus indicated are those over which the Commission is 
given jurisdiction in earlier sections of each Act. They 
are rates for electric energy or natural gas sold in inter- 
state commerce for resale, and rates for the interstate 
transmission of electric energy or the interstate transpor- 
tation of natural gas.” ‘The prime purpose of the legis- 
lation was to provide regulation of all rates and charges 
applicable to interstate sales of gas and electric energy, 
which were beyond the reach of state regulatory power, 
and likewise to provide regulation of charges for the in- 
terstate transmission or transportation of such energy or 
gas in connection with such interstate wholesale trans- 
actions. 

The power thus conferred to regulate rates has been 
extensively exercised by the Federal Power Commission 
as to gas rates. As to rates for electric energy it has been 
exercised but slightly. As to rates for the service of 
transmission or transportation, no occasion for its exer- 
cise has arisen. 

This power of rate regulation, in practice thus far, has 


78 L. ed. 1077 (1934) ; Napier v. Atl. Coast Line R. R. & C. & N. W. Ry. Co. 
v. Wis. R. R. Comm., 272 U. S. 605, 47 Sup. Ct. 207, 71 L. ed. 432 (1926) ; 
United States v. B. & O. R. R. Co., 293 U. S. 454, 55 Sup. Ct. 268, 79 L. ed. 
587 (1935). ; ‘ 

27 Section 201, Federal Power Act, supra note 1, and Section 1, Natural Gas 
Act, supra note 2, 
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resulted in no encroachment upon the rate-making power 
of state regulatory agencies. Under the Supreme Court 
decisions before referred to, the states plainly have no 
jurisdiction with respect to interstate wholesale rates for 
gas or electric energy. Logically, such decisions apply 
as well to rates for the service of transmission or transpor- 
tation in connection with such sales. Unless, then, the 
grant of power to regulate rates for the service of trans- 
mission or transportation can be construed as reaching 
the rates for such service in connection with local sales, 
seemingly a construction not justified, no loss of state jur- 
isdiction resulting from this grant of jurisdiction to regu- 
late rates can be foreseen. 


“8 This assumes that the Federal Power Commission will restrict its rate 
regulation to interstate sales of power and gas purchased for the purpose of 
resale. If the principle of Jersey Central Power & Light Co. v. F. P. C., 319 
U. S. 61, 63 Sup. Ct. 953, 87 L. ed. 1258 (1943), shall be followed in rate- 
making, and the Commission shall thus be enabled to regulate rates for electric 
energy sold primarily for distribution within the states where generated, but 
some portion of which slops over from the lines of the purchasing company to 
a connected system, or some of which passes to a connected system under some 
arrangement for emergency or economy flow service—and thus happens to be, 
in some part, consumed in another state—very serious encroachment upon state 
regulatory power might be made. 

The statutory grant of jurisdiction over rates for electric energy is exceed- 
ingly involved. Jurisdiction is given to the Commission over rates of a “pub- 
lic utility for any transmission or sale subject to the jurisdiction of the Com- 
mission.” Section 201(b) makes Part II applicable to sales “at wholesale in 
interstate commerce”, and Section 201(d) defines a sale “at wholesale” as a 
sale “for resale.” To determine whether a sale is subject to the Commission's 
jurisdiction, it is necessary to determine (1) whether the company making it 
is a public utility, (2) whether the sale is “at wholesale’, and (3) whether 
it is “in interstate commerce.” Section 201(e) defines a public utility as one 
who “owns or operates facilities subject to the jurisdiction of the Commis- 
sion.” Section 201(b) declares that Part II “shall apply to transmission of 
electric energy in interstate commerce, but shall not apply to any other sale 
of electric energy”; also that the Commission “shall have jurisdiction over all 
facilities for such transmission or sale of electric energy, but shall not have 
jurisdiction, . . . over facilities used in local distribution or only for the trans- 
mission of electric energy in intrastate commerce, . . .” 

Determination of what companies own facilities “subject to the jurisdiction 
of the Commission,” and what sales are “at wholesale in interstate commerce” 
is not easy. In Hartford Elec. Light Co. v. F. P. C., 131 F. (2d) 953 (C. C. 
A. 2d, 1942), cert. den. 319 U. S. 741, 63 Sup. Ct. 1028, 87 L. ed. 1698 (1942), 
a company selling energy at wholesale in interstate commerce at the very wall 
of the generating station was held to be a “public utility.” In the Jersey Cen- 
tral case, just mentioned, the company was held to be a public utility, as the 
owner of facilities used in the transmission and sale at wholesale of energy to 
another New Jersey company, engaged in local distribution, because the pur- 
chasing company had an exchange arrangement with a New York company 
under which some of the purchased energy passed into New York and was 
there consumed. On the other hand, where the interstate movement of energy, 
transmitted and sold in interstate commerce, ended upon the system of the pur- 
chasing company, the ownership of facilities used in the local distribution of 
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such purchased energy was held not to constitute the owning company a “pub- 
lic utility”, subject to the Commission’s jurisdiction. Conn. Light & Power Co. 
v. F. P. C., 65 Sup. Ct. 749 (1945). 

It also is true that the Commission’s power to regulate interstate wholesale 
rates can be so exercised as to embarrass the exercise of state power to regulate 
local rates even though there be no intent to interfere, and jurisdiction may be 
expressly disclaimed. Re Canadian River Gas Co., (Colorado Interstate cases) 
43 P. U. R. (N. S.) 205 (F. P. C. 1942), may be pointed to as an example. In 
that case the Commission determined the reduction it would order in wholesale 
interstate rates as follows: From the annual revenue of the utility from its 
entire business, including that subject to state regulation, the Commission de- 
ducted the reasonable annual cost of the entire business. The balance was 
designated as “excess revenue over costs.”” The reasonable annual cost deducted 
covered all operating costs, including what the Commission considered a reason- 
able annual allowance for depreciation and a reasonable return on capital. The 
Commission then allocated to each customer, or class of customers, its proper 
share of the total annual cost, as found by the Commission, and deducted the 
same from the revenue received from such customer, or class of customers. 
The balance was designated as “excess revenue over cost.” From the total “ex- 
cess revenue” from the entire business, the Commission deducted the excess 
applicable to the business not subject to its regulation, and thereby determined 
the amount of excess available for reduction in the wholesale interstate rates, 
and made its order accordingly. This order was sustained by the United States 
Supreme Court in Colorado Interstate Gas Co. v. F. P. C., supra note 21. The 
Commission’s opinion set forth the Commission’s findings as to each customer 
or class of customers. It thus covered all the findings necessary for a decision 
of a case fixing the rates to local consumers, subject to state regulation, and 
states the Commission’s finding as to the resulting “excess revenue”, available 
for reduction, for each customer or class of customers. 

While the Commission set forth these findings, it expressly disclaimed any 
jurisdiction over rates to consumers, saying, 43 P. U. R. (N. S.) at 230: 


“Rates to such industrials are not subject to the jurisdiction of this Com- 
mission .. . The amount of these earnings in excess of 6% per cent rate of 
return is approximately $131,000. If Colorado Company retains these earn- 
ings in excess of a 6% per cent rate of return on its sales to these custom- 
ers, its rate of return on its entire business is increased to approximately 
8 per cent after placing into effect the reductions in rates ordered herein.” 


It is, of course, plain that the findings upon which the Commission based its 
determination of the annual cost, and resulting “excess revenue” for each cus- 
tomer, or class of customers, involved the exercise of judgment upon the basis 
of the evidence before the Commission, weighed in the light of considerations of 
justice and fairness. This was recognized by the Supreme Court, when it re- 
fused to review the Commission’s allocation, further than to determine that the 


method followed did not contravene the statute. On this point the Court said 
65 Sup. Ct. at 833, 834: 


“Rate-making is essentially a legislative function . . . Congress to be sure 
has provided for judicial review of the Commission’s orders . . . But that 
review is limited to keeping the Commission within the bounds which Con- 
gress has created. When Congress, as here, fails to provide a formula for 
the Commission to follow courts are not warranted in rejecting the one 
which the Commission employs unless it plainly contravenes the statutory 
scheme of regulation . . . Allocation of costs is not a matter for the slide- 
rule. It involves judgment on a myriad of facts . . . judgment and discre- 
tion control both the separation of property and the allocation of costs 
when it is sought to reduce to its component parts a business which func- 
tions as an integrated whole . . . considerations of fairness, not mere mathe- 
matics, govern the allocation of costs.” 


Plainly, after publication of such an opinion by the Federal Power Commis- 
sion, a state agency must enter upon the exercise of its statutory duty subject 
to something of a handicap. The parties may demand a hearing, and the Com- 
mission must exercise its judgment as to the extent of the property or invest- 
ment used in the local business, the cost of its operation, and the fair return to 
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As has been before observed, the direct cause for the 
enactment of the Federal Power Act and the Natural Gas 
Act was the constitutional inability of state authorities to 
regulate wholesale interstate rates. The prime purpose 
of the Congress was to fill that gap by vesting such power 
in a federal agency. This is shown not only by the lan- 
guage of the Acts but by the reports which accompanied 
them; and this purpose has been expressly recognized by 
the United States Supreme Court.” For the exercise of 
this power, however, Congress intended that the federal 
agency should be fully equipped. Hence it granted addi- 
tional powers necessary to the effective exercise of the 
rate-making power granted, or desirable as supplemen- 
tary thereto—all designed to aid toward securing to the 
public the benefit of reasonable rates applicable to electric 
energy or natural gas sold in interstate commerce. 

Some of these additional powers are powers which 
might be exercised by the states, such as the power to reg- 
ulate accounts, or to control acquisition of securities of 
other utilities. The claim has been insistently made by 
utilities resisting Commission orders under the Federal 
Power Act, that the same were not intended to be oper- 
ative in states which had made provision for their exercise. 
Reliance was placed upon the words in Section 201 (a), 
viz: “such Federal regulation, however, to extend only 
to those matters which are not subject to regulation by 
the States.” ‘The courts have held, however, that these 
express grants in the Act were not nullified by those 
words, but that such words are “directed at generation, 


be provided. If its judgment and finding vary from that of the Federal Power 
Commission as to any of the facts upon which the final conclusion rests, the 
excess earnings, if any, found by it to be available for rate reductions, will 
necessarily be more or less than those set forth in the opinion of the Federal 
Power Commission. The unavoidable result will be that either the rate payers 
or the utility affected will feel wronged by the decision of the state agency. 

This aspect of the situation is so obvious that it may be assumed that the 
Federal Power Commission will perceive it, and will develop a technique which 
will avoid, so far as may be possible, any occasion for belief in any quarter that 
it is undertaking to extend the effect of its decisions to matters which, under 
the law, it is the duty of state agencies to consider and determine. 

29 Jersey Central Power & Light Co. v. F. P. C., supra note 28 at 68. 
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transmission and sale.” *° These additional powers, how- 
ever, Congress designed should be exercised with the least 
possible interference with the exercise of state regulatory 
power, and it made provisions accordingly in the Acts. 

These grants of power are briefly discussed in the pages 
following. 


Jurisdiction of the Federal Power Commission over 
Service of Electric and Gas Utilities * 


Under Section 207 of the Federal Power Act the Com- 
mission has jurisdiction to make orders for the improve- 
ment of “any interstate service of any public utility . . .” 
This grant of power to the Commission is not limited to 
interstate wholesale service, but applies to “any interstate 
service.” ‘The Commission may, accordingly, require im- 
provement in an interstate service of local distribution, 
where it has no jurisdiction over the rates for such service, 
and where jurisdiction over the property used is expressly 
withheld. 

This broad grant of power was presumably caused by 
doubt as to the power of a state agency, regulating rates 
for local service within a state, to require an improvement 
of facilities outside the state. The Federal Power Com- 
mission can act under the section, however, only “upon 
complaint of a State commission,” and, the Commission 
cannot require action from a utility which would “impair 
its ability to render adequate service to its customers.” 

To the extent that jurisdiction over improvements in 
interstate service is granted to the Commission by Section 
207, it is an apparent occupation of the field, which pre- 
cludes action of a state agency in the same field. Never- 
theless, by the provisions mentioned, the Congress appears 
to have sought to guard local interests with extreme care. 


30 Supra note 28 at 74; Northwestern Elec. Co. v. F. P. C., 321 U. S. 119, 
64 Sup. Ct. 451, 88 L. ed. 596 (1944). 

* See also, Le Boeuf, An Industry Appraisal of Federal Regulation of Electric 
Utilities Under the Federal Power Act, infra pp. 174-193; Wheat, Administra- 
tion by the Federal Power Commission of the Certificate Provisions of the, 
Natural Gas Act, infra pp. 194-216; Newcomb, Effect of Federal Regulation 
Under the Natural Gas Act Upon the Production and Conservation of Natural 
Gas, infra pp. 217-246. [Ep.] 
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Under Section 7(a) of the Natural Gas Act, the Com- 
mission may require a gas utility, subject to its jurisdic- 
tion, “to extend or improve its transportation facilities 

. and sell natural gas to, any person . . . authorized 
to engage in the local distribution of natural or artificial 
gas to the public . . .” ‘This grant of power, like the 
corresponding grant in the Federal Power Act, is subject 
to a proviso that no utility shall be compelled to take any 
action “which would impair its ability to render adequate 
service to its customers.” 

It seems plain that this Section 7(a) empowers the 
Commission to act only for the improvement of interstate 
wholesale service, and hence it causes no limitation upon 
state regulatory power. 


Jurisdiction of the Federal Power Commission to 
Control Construction 





To avoid the waste involved in the construction of un- 
necessary facilities, Section 7(c) of the Natural Gas Acct, 
as amended in 1942, makes it unlawful to construct or 
extend facilities for the transportation or sale of natural 
gas, “‘subject to the jurisdiction of the Commission,” with- 
out first procuring a certificate of convenience and neces- 
sity from the Commission, which, under Section 7(e), 
may impose “such reasonable terms and conditions as the 
public convenience and necessity may require.” 

The Federal Power Act contains no provision requir- 
ing the procurance of certificates of convenience and ne- 
cessity to authorize new construction. However, Section 
202(b) empowers the Commission “upon application of 
any State commission or of any person engaged in the 
transmission or sale of electric energy . . .” to direct a 
public utility to establish physical connection with anoth- 
er electric utility, or to sell energy to it. 

From the decisions in Oklahoma v. Kansas Natural 
Gas Company case, and other cases hereinbefore cited, it 
would seem that the powers mentioned under this caption 
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cannot operate as limitations upon any power exercisable 
by the states, for the reason that they relate to matters 
beyond the reach of state regulatory power. 


Jurisdiction of the Federal Power Commission Over 
Abandonment of Service 


To insure against unreasonable interruptions in service 
under interstate wholesale contracts made subject to Fed- 
eral Power Commission regulation, Section 7(b) of the 
Natural Gas Act declares it to be unlawful for a natural 
gas company to abandon “all or any portion of its facili- 
ties subject to the jurisdiction of the Commission, or any 
service rendered by means of such facilities,” without first 
obtaining approval of the Commission. 

There is no corresponding provision in the Federal 
Power Act. Section 203(a) of the Act, however, makes 
it unlawful for any electric utility, subject to the Com- 
mission’s jurisdiction, to sell, lease or dispose of property 
of a value in excess of $50,000.00, without first securing 
authority from the Commission. 

These grants of power respecting abandonment of serv- 
ice, insofar as they relate to service under contracts for 
interstate sales for resale, either of electric energy or of 
natural gas, cannot operate as limitations upon state pow- 
er, for as to such contracts state regulatory power does not 
exist. If Section 7(b) of the Natural Gas Act, forbid- 
ding abandonment of “any service” shall be construed to 
apply to interstate sales to consumers made through inter- 
state facilities, it will, to that extent, presumably operate 
to terminate whatever power respecting that matter state 
agencies might have been able to exercise in the absence 
of federal legislation. So far as the author knows, how- 
ever, this power has never been criticized by representa- 
tives of state commissions on that ground. Presumably 
the view has been entertained that it is better that there 
shall be an absolute federal statutory prohibition forbid- 
ding abandonment of interstate service, effective unless 
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relaxed for cause by the Federal Power Commission, 
than that consumers should be left to the uncertainties 
which would attend attempts by state agencies to enforce 
orders made by them requiring the continued operation 
of facilities outside the limits of their respective states. 


Jurisdiction of the Federal Power Commission to 
Regulate Accounts and to Require Reports 


A highly necessary power to any regulatory commis- 
sion is the power to require utilities, subject to its juris- 
diction, to keep uniform accounts and to render reports 
based thereon. Such accounts and reports are the work- 
ing tools of commissions, enabling them to ascertain 
quickly the investments, operating expenses and operating 
revenues of any company, and to compare the same with 
the investments, operating expenses and operating reve- 
nues of other companies of the same class operating under 
like conditions. 

By Sections 301 and 302 of the Federal Power Act, and 
Sections 8 and 9 of the Natural Gas Act, broad powers 
to require the keeping of accounts, including depreciation 
accounts, and the making of reports are given to the Com- 
mission; and by Section 304 of the Federal Power Act 
and Section 10 of the Natural Gas Act, the Commission 
is empowered to require annual, periodic and special 
reports.” 

Such power to require reports plainly would not con- 
flict with or operate to limit the corresponding power of 
state agencies. This, however, might not be true as to the 
power to prescribe accounts, unless care had been taken 
by Congress to avoid interference with the exercise of 
state power. In Section 301(a) of the Federal Power 


31 So broad is its power respecting accounts that the Commission may require 
the writing out from plant accounts of items included therein prior to the enact- 
ment of the Federal Power Act, which the Commission finds do not represent 
actual plant costs. Northwestern Elec. Co. v. F. P. C., supra note 30; Pac. 
Power & Light Co. v. F. P. C., 141 F. (2d) 602 (C. C. A. 9th, 1944). See 
further, Kohler, Development of Accounting for Regulatory Purposes by the 
Federal Power Commission, infra pp. 152-173. 
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Act, however, is an express provision, duplicated in Sec- 
tion 8(a) of the Natural Gas Act, as follows: 

Provided, however, That nothing in this Act shall relieve any 
such public utility from keeping any accounts, memoranda, or 
records which such public utility may be required to keep by or 
under authority of the laws of any State.” 

These provisions make explicit the intent of Congress 
that state agencies may require accounts to be kept which 
shall accord with the directions of such agencies. This 
intent has been recognized by the courts. It is accord- 
ingly plain that this power of the Commission to regulate 
accounts in no way limits the jurisdiction of state agencies 
to require such accounts to be kept as they may deem 
necessary for their purposes. 

Conceivably the result might be very burdensome to 
utilities if different systems of accounts should be pre- 
scribed. It is not to be supposed, however, that the Fed- 
eral Power Commission and the state commissions will 
not be solicitous to avoid any such unnecessary waste, or 
that they will be unable to agree upon a uniform system 
of accounts which will supply to each interested commis- 
sion the information deemed necessary by it for its use. 
Experience has proved that they can do this. The uni- 
form system of accounts approved by the National Asso- 
ciation of Railroad and Utilities Commissioners was pro- 
duced by the codperative efforts of the state commissions 
and of the Federal Power Commission, and is substan- 
tially identical with that prescribed by the Federal Power 
Commission.” 

In rare instances, it may happen that state commissions 
and the Federal Power Commission may differ in their 
findings as to items to be carried into the plant accounts 


32 Northwestern Elec. Co. v. F. P. C., supra note 30; Ala. Power Co. v. F. P. C., 
128 F. (2d) 280, 294, cert. den., 317 U. S. 652, 63 Sup. Ct. 47, 87 L. ed. 524 
(1942) ; Louisville Gas & Elec. Co. v. F. P. C., 129 F. (2d) 126, 133, (C. C. A. 
6th, 1942), cert. den., 318 U. S. 761, 63 Sup. Ct. 559, 87 L. ed. 1133 (1942). 

338 See Report of Executive Committee and of Committee on Statistics and 
Accounts, N. A. R. U. C. Proceepincs 48TH ANNUAL CONVENTION, (1936) pp. 
48-104. 
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to represent the cost of properties.** In such cases, there 
will be variations in those accounts in the reports ren- 
dered to such commissions. In the absence of federal 
regulation, the same situation might develop from differ- 
ences between state commissions in the case of a company 
operating in two or more states. While this is not a desir- 
able situation, it is not particularly burdensome; and the 
possibility of its occurrence cannot be avoided unless Con- 
gress uses its paramount power to impose the federal find- 
ings upon the states. This would be an interference with 
state regulation not warranted by any resulting good. On 
the other hand, subordination of the Commission to a 
differing state commission would not be expected; and, 
even if provided by Congress, would not avoid the possi- 
bility of differences between states. 


Jurisdiction of the Federal Power Commission over the 
Issuance of Securities, the Purchase of Securities 
and Consolidations 


The Federal Power Commission has been given no 
jurisdiction over the issuance of securities under the 
Natural Gas Act. Section 204(a) of the Federal Power 
Act, however, gives to the Commission jurisdiction to 


regulate the securities of electric utilities; but Section 
204(f) provides: 


The provisions of this section shall not extend to a public 
utility organized and operating in a State under the laws of 
which its security issues are regulated by a State commission. 


It thus results that only a utility which does not operate 
in the state from which it holds its charter, or which oper- 
ates in a state which does not provide for regulation of 
securities by a commission, may be regulated by the Fed- 
eral Power Commission as to its issuance of securities. In 
such states, and as to the issuance of securities by such 


84 Re The Montana Power Co., 56 P. U. R. (N. S.) 193 (Mont. Comm. 
1944) ; Re The Montana Power Co., 57 P. U. R. (N. S.) 193 (F. P. C. 1945), 
and 59 P. U. R. (N. S.) 58 (F. P. C. 1945). 
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companies, presumably the Act does operate to exclude 
the exercise of jurisdiction by any state agency.* 

Section 203(a) of the Federal Power Act makes it un- 
lawful for a public utility to consolidate with another 
public utility, or to acquire the securities of another pub- 
lic utility without having procured authority from the 
Commission. There is no corresponding grant of power 
in the Natural Gas Act. These matters covered by Sec- 
tion 203(a) were subject to state regulation prior to the 
enactment of the Federal Power Act. The grant of power 
to control them, accordingly, must be considered as a 
limitation upon the regulatory power of state agencies 
as respects electric utilities engaged in the transportation 
or sale of electric energy at wholesale.” 


Jurisdiction of the Federal Power Commission 
Respecting Miscellaneous Matters 


Section 202(e) of the Federal Power Act and Section 
3 of the Natural Gas Act give to the Commission jurisdic- 
tion to regulate the exportation from the United States 
of electric energy and of natural gas. Section 202(c) of 
the Federal Power Act grants to the Commission broad 
powers in time of war, or if an emergency exists, to re- 
quire interconnection of electric systems, generation, de- 
livery and interchange of electric energy necessary in 
the public interest. Section 305(b) of the same Act pro- 
hibits the holding of interlocking directorates, but gives 
the Commission jurisdiction to relax the prohibition in 
certain cases. Section 311 gives to the Commission broad 
powers of investigation “as the basis for recommending 
legislation.” 

None of these powers, except the war time emergency 
powers, when and if exercised, would appear to affect 

35 The constitutionality of the grant is beyond question. Pittsburgh & W. 
Va. Ry. Co. v. I. C. C., 293 Fed. 1001 (App. D. C. 1923); N. Y. Central Sec. 
Corp. v. United States, 287 U. S. 12, 53 Sup. Ct. 45, 77 L. ed. 138 (1932) ; and 


the subject matter dealt with is such as to admit of regulation by a single gov- 
ernment only. 


36 Jersey Central Power & Light Co. v. F. P. C., supra note 28 at 74. 
6 
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in any way the regulatory power of state agencies. Dur- 
ing the recent war period the Commission did not exer- 
cise its emergency powers in such a way as to limit the 
state agencies in the exercise of their customary jurisdic- 
tion. While these emergency powers are beyond question 
very broad, the general view undoubtedly is that they are 
powers which should rest with some official or agency for 
use for war purposes in a time of national emergency, and 
that the Federal Power Commission should be the best 
qualified agency for that purpose. 


Jurisdiction of the Federal Power Commission to Make 
Findings in Aid of State Regulation 


By Section 5(b) of the Natural Gas Act, the Commis- 
sion is given jurisdiction to “investigate and determine the 
cost of the production or transportation of natural gas by 
a natural-gas company” in cases where the Commission 
has no rate jurisdiction. This is a power granted to be 
used solely in aid of state regulation. It is commonly 
known that the provision was incorporated in the Natural 
Gas Act at the instance of Ohio municipalities which ex- 
ercise rate-making power and are by Section 2(8) cov- 
ered by the definition of “State commission.” There is no 
corresponding provision in the Federal Power Act. 

The jurisdiction of the Federal Power Commission 
under Section 5(b) does not operate to limit in any way 
the jurisdiction of any state agency. Obviously it is a 
power the exercise of which may be of aid to a state com- 
mission which is called upon to regulate the price of gas 
sold within the state by a company which produces the 
gas in another state. 

The Commission has made findings but once in reliance 
upon Section 5(b). The legality of its action was chal- 
lenged, but the Commission’s findings were held not sub- 
ject to judicial review because no order of the Commis- 
sion was based thereon.” 


37 F, P. C. v. Hope Natural Gas Co., supra note 10 at 618. 
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Jurisdiction over Production and Gathering of 
Natural Gas 


Section 1(b) of the Natural Gas Act expressly de- 
clares that the provisions of the Act shall not apply “to 
the production or gathering of natural gas.” The Com- 
mission has recognized this limitation.** As the Act 
stands, therefore, it cannot be considered as imposing any 
limitation upon the states in the exercise of their police 
powers in this field for purposes of conservation or other 
proper purposes. When natural gas is produced, how- 
ever, and becomes a commodity available for commerce, 
it is doubtful whether a state can impose any restriction 
upon its transportation and sale in interstate commerce.” 
And it has already been held that properties used in the 
production of natural gas by a company selling the gas 
in interstate commerce for resale are properly included 
in the rate base, upon consideration of which the Commis- 
sion determines a fair return.“ 

Difficulties which will attend determining when a com- 
pany engaged in production and gathering may be held 
to have extended its business to that of transporting and 
selling for resale in interstate commerce cannot be ex- 
plored here. 


Jurisdiction of the Federal Power Commission 


Under Part I of the Act 


Part I of the Federal Power Act is the Federal Water 
Power Act of 1920, as amended in 1935. It empowers 
the Commission to grant licenses for the construction of 
power projects upon the navigable waters of the United. 
States, and upon streams in the public lands, reservations 
and Territories of the United States. It grants to the 
Commission certain powers and imposes upon it certain 


38 Re Columbian Fuel Corp., 35 P. U. R. (N. S.) 3 (F. P. C. 1940). 
39 Okla. v. Kan. Natural Gas Co., supra note 4; Pa. v. W. Va., supra note 5. 
40 Colorado Interstate Gas Co. v. F. P. C., supra note 21. 


41 49 Stat. 838 (1935), 16 U. S. C. § 791 a et seg. See Gatchell, Jurisdictional 
Problems Under the Federal Water Power Act of 1920, supra pp. 42-52. 
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duties as respects licensees under the Federal Water Pow- 
er Act and under Part I. 

The jurisdiction of the Commission with respect to the 
granting of licenses, and with respect to such licensees, is 
not within the scope of the discussion in this article. A 
brief reference should nevertheless be made to the rate- 
making provisions of Section 20. That section is carried 
in Part I, as the section was originally enacted in the 
Federal Water Power Act in 1920. It provides that rates 
applicable to power generated by licensees shall be regu- 
lated by state commissions in states having commissions, 
if they agree upon the regulation to be imposed. If they 
do not agree, and in states having no commissions, such 
rates are to be regulated by the Federal Commission. Al- 
though Section 20 was not referred to in the 1935 legis- 
lation, Section 205 of Part II gives to the Commission 
jurisdiction over rates for energy sold at wholesale in 
interstate commerce, and Section 201(b) specifically de- 
clares that the act “shall apply to the transmission of elec- 
tric energy in interstate commerce and to the sale of elec- 
tric energy at wholesale in interstate commerce, but shall 
not apply to any other sale of electric energy,” and further 
declares that the Commission “shall have jurisdiction 
over all facilities for such transmission or sale.” ‘There 
is no exception applicable to licensees. 

It is the belief of the author that the rate-making pro- 
visions of Part II, being absolutely inconsistent with the 
rate-making provisions of Section 20, by implication re- 
pealed the earlier provisions. This is said notwithstand- 
ing the opinions of the Commission and of the Court of 
Appeals in the Safe Harbor Water Power Corporation 
case.“ 

In that case, the Federal Power Commission treated 
the rate-making provisions of Part I as still in force. Evi- 


42 Safe Harbor Water Power Corp. v. United States, 124 F. (2d) 800 (C. C. 
A. 3d, 1941), cert. den. 313 U. S. 546, 61 Sup. Ct. 1084, 1085, 85 L. ed. 1512 
(1940). 
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dently this was because it wished to use the net invest- 
ment rate base, specifically authorized in Part I. This 
was in 1940, prior to the decision in the Hope case. Upon 
appeal the jurisdiction of the Commission was challenged. 
The Court of Appeals set aside the Commission’s rate 
order, holding that under Section 20 the Commission was 
without jurisdiction, in the absence of a finding that the 
Commissions of the interested states could not agree upon 
the regulation to be imposed. The United States Su- 
preme Court refused certiorari. 

The Court of Appeals, like the Commission, treated the 
rate-making provisions of Section 20 as still in effect and 
held that under them state commissions might effect agree- 
ments for the regulation of interstate rates, which would 
be effective as interstate compacts, consented to by Con- 
gress. The question whether the Commission has juris- 
diction to regulate the rates of licensees under Part II 
the Court did not discuss, saying it was “immaterial,” be- 
cause the Commission had proceeded under Section 20. 

The matter is important because of its effect upon the 
jurisdiction of state rate-making agencies. Under Part 
II the jurisdiction of such agencies over rates for energy 
sold to consumers is exclusive, whereas, under Section 20 
of Part I the failure of one interested state to agree with 
others would operate to make Federal Power Commission 
jurisdiction applicable to all rates for licensee generated 
power whether to distributing companies or to consumers 
and whether sold in interstate or intrastate commerce. 

Upon application of the Maryland Commission, a new 
rate proceeding is now pending before the Federal Power 
Commission, involving the rates of the Safe Harbor 
Water Power Corporation, in which the question of the 
Commission’s jurisdiction under Part II has been squarely 
raised in briefs filed.“* Presumably a decision may result 


43In re Safe Harbor Water Power Corp., F. P. C. Docket No. IT-5914, 
order instituting investigation dated Sept. 1, 1944, 
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which will be reviewed in court, and we may thus soon 
learn whether under the Federal Power Act, as it now 
stands, the Part II plan for rate regulation applies uni- 
formly to all electric companies or is inapplicable to rates 
for energy generated by licensees under Part I. 





FUNCTIONS OF THE FEDERAL POWER 
COMMISSION IN RELATION TO THE 
SECURITIES AND EXCHANGE 
COMMISSION 
FRANCIS X. WELCH * 


The relationship of the Federal Power Commission 
to the Securities and Exchange Commission in the field 
of regulation is ostensibly one of supplementary func- 
tions. Broadly speaking, the Securities and Exchange 
Commission was empowered under the Public Utility 
Holding Company Act’ to correct those abuses of the 
holding company device, in the field of public utility 
operations,” which offended public interest primarily 
from the standpoint of the investing public. The Fed- 
eral Power Commission, under the Federal Power Act 
as amended in 1935° and the Natural Gas Act,* was set 
up to regulate interstate utility operations primarily from 


the standpoint of the consuming public. Both statutes, of 
course, repeat the customary and rather vague catch-all 
phrases about protecting the public interest. 


INVESTOR VERSUS CONSUMER PROTECTION 


But even a cursory glance at the text of both laws, not 
to mention their legislative and other historical back- 
ground, leaves little doubt that the Securities and Ex- 
change Commission’s task is mainly to look out for the 
utility security holder, while the Federal Power Com- 
mission is supposed to look out for the utility ratepayer; 
each, of course, functioning within the federal jurisdic- 
tional limits of interstate commerce and other organic 


* Member of the Bar of the District of Columbia; Managing Editor, Public 
Utilities Fortnightly. 

149 Stat. 803 (1935), 15 U. S. C. § 79a et seq. 

2 We deal here with only those utilities—namely, gas and electric companies— 
which fall within the purview of both S. E. C. and F. P. C. jurisdiction, exclud- 
ing other utility types such as water companies, communications and transport. 

349 Stat. 838 (1935), 16 U. S. C. § 792 et seq. 

452 Stat. 821 (1938), 15 U. S. C. § 717 et seq. 

[ 81 ] 
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limitations. There is, to be sure, statutory authority under 
the Federal Power Act for the exercise of jurisdictional 
powers by the Federal Power Commission for the pro- 
tection of security holders of operating electric utilities.’ 
Section 204 of the Act governing the issuance of securi- 
ties does not expressly mention investor protection. How- 
ever, the Commission has in effect construed the broad 
language of Section 204 as permitting it to approve finan- 
cial arrangements designed to benefit security holders. 
Such benefits, however, must not be at the expense of 
other broader considerations of public interest.° 

Conversely, the Securities and Exchange Commission 
is empowered under the express language of Section 
10(b) (1) of the Holding Company Act to withhold ap- 
proval of acquisition of assets by holding companies or 
subsidiaries where they are found to be “detrimental to 
the public interest or the interest of investors or consum- 
ers.’ (Emphasis supplied.) 

A similar test is found in Section 7(d) of the Holding 
Company Act regarding permission by the Securities and 
Exchange Commission of security issues and sales by com- 
panies subject to the Holding Company Act. By and 
large, however, any serious appraisal of the work of both 
the Securities and Exchange Commission and the Federal 
Power Commission, since their respective organic stat- 
utes became effective in 1935, would indicate that the 
former has placed prime emphasis on investor protection, 
while the latter has placed it upon consumer protection. 


CONGRESSIONAL INTENTION CONCERNING POSSIBLE 
CONFLICT OF JURISDICTION 


The idea of possible conflict between these two Com- 
missions in dealing with identical companies or company 
members of the same holding company systems—in view 
of such divergence of objective emphasis—doubtless be- 


5 Re Otter Tail Power Co., 29 P. U. R. (N. S.) 129 (F. P. C. 1939). 
6 Re Nevada-California Elec. Corp., 32 P. U. R. (N. S.) 65 (F. P. C. 1939). 
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came apparent to the Congressional lawmakers early in 
the course of their deliberations over the phrasing of the 
two respective statutes. Both statutes were simultaneously 
before the Congress and finally emerged as separate divi- 
sions of the same general enactment, the Public Utility 
Act of 1935." 

This somewhat unique circumstance afforded Congress 
an opportunity to weigh these possibilities of conflict, and 
to lay down a legislative standard for resolving such con- 
flict if and when it arose. The result was Section 318 of 
the Federal Power Act, the text of which is as follows: 

If, with respect to the issue, sale, or guaranty of a security, or 
assumption of obligation or liability in respect of a security, the 
method of keeping accounts, the filing of reports, or the acquisi- 
tion or disposition of any security, capital assets, facilities, or any 
other subject matter, any person is subject both to a requirement 
of the Public Utility Holding Company Act of 1935 or of a rule, 
regulation, or order thereunder and to a requirement of this Act 
or of a rule, regulation, or order thereunder, the requirement of 
Public Utility Holding Company Act of 1935 shall apply to such 
person, and such person shall not be subject to the requirement of 
this Act, or of any rule, regulation, or order thereunder, with 
respect to the same subject matter, unless the Securities and 
Exchange Commission has exempted such person from such 
requirement of the Public Utility Holding Company Act of 1935, 
in which case the requirements of this Act shall apply to such 
person. 

This apparent preference by Congress of the Securities 
and Exchange Commission over the Federal Power Com- 
mission in cases of conflict of jurisdiction might at first 
blush raise the question of whether Congress actually in- 
tended to prefer protection of security holders in public 
utility companies over the more numerous consumers or 
ratepayers. Without attempting to determine here the 
delicate question of whether the broad concept of public 
interest—as it has evolved under our traditional economic 
system of free private enterprise—is more readily identi- 


7 Title I of the Act is known as the Public Utility Holding Company Act, 
supra note 1, consisting of 33 sections. Title II of the Act is cited as the Fed- 
eral Power Act, supra note 3 which amends the old Federal Water Power Act 
of 1920, 41 Stat. 1063 (1920), 16 U. S. C. § 791 et seq., by adding jurisdiction 
over interstate electric companies, 
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fiable with protection of investment as distinguished from 
the advancement of consumer interest, this writer pro- 
poses to show that Congress, in effect, never intended to 
make any such choice. 

Further, it will be indicated that the question of conflict 
of jurisdiction has, as a practical matter, never been raised 
in such a way as to make a substantial issue of policy be- 
tween the two Commissions. Nor, in view of the rela- 
tively temporary nature of the possible area of conflict, 
is such a question very likely to arise in the future. 

Finally, it will be indicated that the purpose of Con- 
gress in granting to the Securities and Exchange Com- 
mission a superior position, with reference to any conflict 
of jurisdiction, was simply to recognize the liquidating 
and therefore temporary character of the Commission’s 
work as compared with the more permanent and probably 
expanding scope of the work of the Federal Power Com- 
mission. 


LIQUIDATING CHARACTER OF S. E. C.’s WoRK UNDER 
HOLDING COMPANY ACT 


The liquidating character of the Securities and Ex- 
change Commission’s duty under the Holding Company 
Act, by which that Commission is literally “working itself 
out of a job,” is obvious from the reading of the Holding 
Company Act. Section 11 of that statute provides gener- 
ally for the breaking up of holding company systems into 
properties so small that in many cases not only the local 
fragments but even the surviving holding company sys- 
tem will no longer remain subject to the Commission. 

This occurs, of course, whenever the surviving holding 
company system becomes physically confined within a 
single state and hence becomes intrastate commerce. An 
example of this still pending before the Commission at 
the current writing involved a plan for the formation of 
what was regarded as, geographically, the largest hold- 
ing company permissible under the Holding Company 
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Act. Yet it would be confined to the State of Texas and, 
once approved, would presumably pass completely out 
of the control of the Securities and Exchange Commis- 
sion.* 

On January 12, 1943, Chairman Ganson Purcell of the 
Securities and Exchange Commission, in hearings before 
the House Appropriations subcommittee, made some in- 
teresting remarks’ on the work of the Commission dealing 
with the progress of such administrative work under Sec- 


tion 11. Summarizing this work of the Commission as 
of that date, Chairman Purcell stated: 


You will note that there are now 48 such proceedings pending. 
These 48 proceedings involve practically all of the public utility 
holding company systems which are registered with us. More 
specifically, the aggregate assets of the companies involved in 
these proceedings are about $14,250,000,000 out of a total of 
$16,000,000,000 which represent the assets of all holding com- 
pany systems that are registered with us. 

In 32 of these proceedings the commission has already entered 
orders prescribing action to be taken by the systems in order to 
comply with the law; and in other cases we are going ahead as 
rapidly as possible in the matter of issuing those orders, and we 
hope that they will all be issued in a very short time. In addi- 
tion the commission has issued about 115 orders approving trans- 
actions for partial compliance with the integration and corporate 
simplification provisions of the act. 


Since that statement nearly three years ago, the Securi- 
ties and Exchange Commission has made rapid progress, 
indeed, on its agenda for simplifying the various holding 
company systems subject to Section 11. Today, virtually 
every major holding company system in the United States 
has either had its plan for compliance with the Act ap- 
proved in whole or in part or has at least presented it 
and is awaiting the Commission’s approval. This is not 
to suggest that there will come a time in the foreseeable 
future when not a single holding company system will 


0, 

8 The proposed plan was heard by the S. E. C. in Philadelphia on Sept. 153, 
1945, for grouping the Texas Power & Light Co., Texas Electric Light Co., 
and the Dallas Power & Light Co., to be known as the Texas Utilities Co. The 
new system, according to an Associated Press dispatch from Philadelphia, on 
that date would be “the largest group so far formed under the Public Utility 
Act doing business solely within one state.” 


9 Digested in (1943) 31 P. U. Fort. 378, 
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remain subject to the jurisdiction of the Securities and 
Exchange Commission under the Holding Company Act. 


Doubtless, quite a number of surviving systems, because 
of their interstate character, will continue subject to the 
Commission’s regulation as holding companies even after 
complying with all the terms of Section 11 dealing with 
a geographically located and economically integrated 
system. But it is safe to say that the great bulk of operat- 
ing utility properties originally subject to the Holding 
Company Act will eventually pass out of the control of 
the Securities and Exchange Commission. Those which 
remain will be shrunken to only a fraction of their former 
size. 


Furthermore, it is interesting to note that as a number 
of subsidiary operating utilities pass from under the con- 
trol of the Securities and Exchange Commission, as they 
resume the status of independent corporate entities, they 
will come under the control of the Federal Power Com- 
mission. Generally speaking, this may be accomplished 
in three different ways: 


1. Where the operating company, upon being relieved of hold- 
ing company control, finds itself nevertheless engaged in inter- 
state commerce as an electric or natural gas utility. In this 
circumstance, it would simply be a case of continuing Federal 
Power Commission control. 


2. Where the operating subsidiary, upon being relieved of 
holding company control, found it expedient to purchase, merge 
or otherwise associate itself with local utilities so as to form an 
economically integrated system, which would nevertheless result 
in interstate operations. 

3. Where the surviving system might in any event find itself 
subject to Federal Power Commission control by reason of indi- 
rect connections such as those obtaining in the Jersey Central 
case.*° 


Thus we see that, as the Securities and Exchange Com- 
mission’s jurisdictional scope contracts with the rapid 
liquidation of holding company systems, the Federal Pow- 


10 Jersey Central Power & Light Co. v. F. P. C., 319 U. S. 61, 63 Sup. Ct. 
953, 87 L. ed. 1258 (1943). 
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er Commission’s field of jurisdictional operation does not 
contract and may very well expand in years to come. 


It is only reasonable to suppose that it was the practical 
necessities of this transitional period which Congress had 
in mind, rather than the enactment of any arbitrary pref- 
erence between the two Commissions, when it enacted 
Section 318 of the Federal Power Act. In other words, 
Congress laid out a nation-wide policy of reform for the 
Securities and Exchange Commission to accomplish as 
quickly as possible. At the same time it designed a sys- 
tem of relatively permanent regulation to be exercised 
by the Federal Power Commission regarding those utility 
companies which remain interstate in character. Viewed 
in this light, Section 318 emerges as a sort of “clear the 
track” policy to expedite the reform program of the Se- 
curities and Exchange Commission, so that the utility 
industry could be converted that much sooner to the more 
permanent regulatory basis designed in the Federal 
Power Act. 


INDICATIONS OF S. E. C.-F. P. C. INFORMAL UNDER- 
STANDING ON CONFLICT OF JURISDICTION 


It was doubtless in recognition of this practical ap- 
proach by Congress that both of the Commissions have 
apparently worked out an informal “concordat,” so to 
speak, to the end that the issue of conflict of jurisdiction 
may not even arise. This writer is without knowledge of 
any official reference which might be made to any agree- 
ment or understanding between the two Commissions. 
But the case law leaves such a conclusion almost ines- 
capable. 

What points noticeably to the likelihood that the two 
Commissions have deliberately evolved a codperative 
policy, is the very fact that the case law, itself, dealing 
specifically with Section 318 of the Federal Power Act 
is so meager. In no instance has any question under this 
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Section been raised by the Federal Power Commission or 
the Securities and Exchange Commission. 
Looking now to the effect of Section 318, we find that 
several sections of the Federal Power Act apparently fall 
under the statutory injunction that the Securities and Ex- 
change Commission ruling shall be controlling in all cases 
involving any conflict of jurisdiction with the Federal 
Power Commission. These are briefly as follows: Sec- 
tion 203 relates to the jurisdiction of the Federal Power 
Commission over the acquisition or disposition of securi- 
ties and other assets; Section 204 relates to the jurisdic- 
tion of the Federal Power Commission over the issuance, 
sale or guaranty of a security, or assumption of obligation 
or liability in respect of a security; Section 301 relates 
to the jurisdiction of the Federal Power Commission over 
the method of keeping accounts; Section 304 relates to 
the filing of reports with the Federal Power Commission. 
First, as to possible conflict arising under Section 203 
of the Federal Power Act, the Federal Power Commis- 
sion’s decision in Re Evans" sketches the line of demar- 
cation which the two Commissions have evidently drawn 
between their different fields of operation. In this case, 
the trustee in bankruptcy for a utility corporation sought 
Commission authority under Section 203 of the Federal 
Power Act to sell and lease certain facilities to another 
public utility company, pursuant to a reorganization plan 
approved by the Securities and Exchange Commission. 
The Federal Power Commission stated in its opinion:”* 
As a result of the operation of §318 of the act the Commis- 

sion is excluded from jurisdiction over certain phases of the 
reorganization, such as the issuance of securities by the Gener- 
ating Company and the assumption of liabilities by the Laclede 
Company, which form the essential part of the plan of reorgani- 
zation and which might otherwise be subject to the Commission’s 
order. It is necessary, therefore, only to consider the two narrow 


phases of the sale and lease of the electric facilities in the light of 
the provisions of §203. 


1123 P. U. R. (N. S.) 518 (F. P. C. 1937). 
12 Supra note 11 at 522. 
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Under $203 of the Federal Power Act the Commission must 
examine in this case primarily the effect of the proposed transac- 
tions upon the adequacy of electric service, the interests of con- 
sumers who are directly or indirectly affected and the interests 
of the public bondholders who apparently purchased the bonds 
of the St. Louis Corporation in good faith. After the proposed 
sale is consummated the properties will be owned by a going 
concern instead of by a bankrupt company which has inadequate 
resources for their operation. They are to be leased to a com- 
pany engaged in the public utility business which will be obli- 
gated to maintain the facilities in usable condition and to utilize 
them in connection with its Missouri facilities. The proposed 
sale and lease should be of benefit so far as the adequacy of 
service to the public is concerned. 


Note here that the Commission feels that its own juris- 
diction under sucn circumstances is limited to determina- 
tion of the effect of the proposed transaction first, upon 
the adequacy of service rendered to the consumer, and 
secondly, as to the interests of certain public bondholders. 
Already noted above was the Commission’s finding that 
the proposed sale and lease would, as a matter of fact, re- 
sult in improved service. The Commission also found 
that the public bondholders would be better off under the 


suggested arrangements in the following excerpt from 
its opinion :* 


. . . If the Commission could deal with this proposed sale and 
lease as transactions between parties financially able to negotiate 
on the open market, different considerations might be justified, 
but since this is an attempt after months of negotiations to afford 
to the public investors a means of securing a return on their in- 
vestment, and as the holding company, now in receivership, is rel- 
egated to a minor position, the Commission is inclined to regard 
the rights of these public bondholders as of primary importance 
after the consumers have been protected. (Emphasis supplied. ) 

It would be desirable, however, for the protection of those in- 
vestors who may, after the original issue, acquire any of the first 
mortgage and collateral trust certificates to be issued by the trus- 
tees for the Generating Company, if a statement should appear on 
the face of each trust certificate so issued that the face value of 
the trust certificates originally issued by the trustees is substan- 
tially equal to the claimed value of the underlying physical prop- 
erty. 

It should be reiterated that the Commission is dealing here 
with a bad situation created by the indefensible practices of the 


13 Supra note 11 at 524. 
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holding companies in control of the financial destiny of the St. 
Louis Corporation and its predecessors, before such practices 
were brought under Federal regulatory control except such con- 
trol as could be exercised in receivership or bankruptcy pro- 
ceedings after the holding companies had completed their de- 
structive operations. The large issue of bonds secured by the 
St. Louis Corporation properties, both electric facilities, was 
secured by property which does not have a value upon the most 
optimistic estimate of one-third of the face value of the bonds 
outstanding. Under such circumstances the public bondholders, 
the two Federal courts, the Securities and Exchange Commission, 
and the Federal Power Commission are jointly engaged in an 
effort to salvage something of value out of the wreckage so cre- 
ated. Any alternative to the adoption of the reorganization plan, 
after all of the negotiations and intensive study to which that 
plan has been subjected, would apparently mean additional injury 
to the public bondholders, unnecessary expense to the consum- 
ing public, and perhaps additional profit to the holding company 
or its subsidiaries. 

Under all these considerations as set forth in this opinion, 
regarding the proposed sale and lease as elements of a reorganiza- 
tion plan upon only part of which this Commission is permitted 
to pass judgment, the Commission finds the proposed sale and 
lease of said facilities to be consistent with the public interest. 


Likewise, as to Section 204, relating to the jurisdiction 
of the Federal Power Commission over the issuance of 
securities and sale of assets, the Commission in Re Olcott 
Falls Company,’ refrained from any expression of opin- 
ion regarding the desirability of such a sale from the 
standpoint of a vendee corporation when only the vendor 
corporation was subject to Commission control. In this 
case Olcott Falls Company applied for authority, pur- 
suant to Section 203, to sell certain facilities to Bellows 
Falls Hydroelectric Corporation. The Commission 
said :*° 


Bellows has applied to the Securities and Exchange Commis- 
sion for authorization for the acquisition of such facilities, as 
distinguished from the disposition thereof by Olcott. Bellows 
considers such authorization to be required under the Public 
Utility Holding Company Act of 1935. Unless the acquisition is 
exempt from the requirements of that act by reason of express 
authorization thereof by state Commissions, it is exempt from 
the requirements of §203 of the Federal Power Act by §318 of 
that act, 16 USCA §825q. The question, in the first instance, 


1446 P, U. R. (N. S.) 237 (F. P. C. 1942). 
15 Supra note 14 at 240. 
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is one of the applicability of provisions of the Holding Company 
Act, and we therefore express no opinion on it pending a decision 
by the Securities and Exchange Commission which is charged 
with the administration of that act. Accordingly, we will confine 
our present consideration and order to the proposed disposition 


by Olcott. 

As to Section 301 relating to the jurisdiction of the Fed- 
eral Power Act over keeping accounts, we have an inter- 
esting statement in Re Niagara Falls Power Company,” 
which suggests quite plainly an understanding between 
the Federal Power Commission and the Securities and 
Exchange Commission that the latter will not interfere 
with the exercise of accounting control by the Federal 
Power Commission over companies otherwise subject to 
its general jurisdiction. These comments were made de- 
spite the preferred position given to the Securities and 
Exchange Commission in Section 318 of the Federal 
Power Act. The statement in the Niagara Falls case is 
as follows :" 


The final contention advanced by the licensee which requires 


brief comment is its assertion that the accounting requirements 


1645 P. U. R. (N. S.) 127 (F. P. C. 1942). 

17 Supra note 16 at 131. See also N. W. Elec. Co. v. F. P. C., 321 U.S. 119, 
64 Sup. Ct. 451, 88 L. ed. 596 (1944), in which the Supreme Court found that 
regulations of the F. P. C. requiring a subsidiary of a holding company to 
eliminate a “write-up” were not invalid as in conflict with the powers of the 
S. E. C., which also had regulatory power over the company. In that case an 
interesting letter from Chairman Ganson Purcell of the S. E. C., dated Decem- 
ber 10, 1943, was contained as Appendix D (pp. 97-107) in the brief of the 
F. P. C. before the United States Supreme Court. The letter referring to § 318 
of the Federal Power Act, pointed out that not all of the provisions of the 
Holding Company Act are “self-operative” and that “in the absence of rules, 
regulations or orders of the S. E. C. implementing such provisions of that Act, 
these provisions (§ 318) neither compel nor prohibit any action.” The letter 
from S. E. C. Chairman Purcell stated further: “Until the S. E. C. does by 
rule or order impose ‘requirements’ pursuant to the sections which are not self- 
operative, there can be no conflict of requirements and § 318 does not apply. It 
was not intended that utility companies should be able to thwart regulation by 
the F. P. C. by conjuring up under § 318, imaginary conflicts with potential 
action of the S. E. C.” 

The Purcell letter went further, in observing that the utility company had 
challenged a conflict between the F. P. C. order and S. E. C. jurisdiction only 
with respect to the “right-hand side” (the liability and net worth side) of 
Northwestern’s balance sheet. In other words, the utility had not charged any 
conflict with S. E. C. jurisdiction with regard to that portion of the F. P. C. 
order which required that a “write-up” be removed from the “left-hand side” of 
the balance sheet (the plant accounts). Nevertheless, the Purcell letter went 
on to say: “. .. On this point we desire to say merely that we join whole- 
heartedly in the arguments in the F. P. C. brief that write-ups should be re- 
moved from the plant accounts. We believe that an out-and-out write-up such 


7 
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we have prescribed will conflict with and impair the regulatory 
jurisdiction of the Public Service Commission of New York and 
of the Securities and Exchange Commission. Such contention is 
clearly erroneous. Section 301(a) of the Federal Power Act, 
16 USCA §825(a), in authorizing us to prescribe a system of 
accounts to be kept by every licensee and to determine by order 
the accounts in which particular items shall be entered, specifi- 
cally provides “that nothing in this act shall relieve any public 
utility from keeping any accounts, memoranda, or records which 
such public utility may be required to keep by or under authority 
of the laws of any state.” 

Licensee’s efforts to conjure up a conflict between the ac- 
counting requirements we have prescribed and the regulatory 
jurisdiction of the Securities and Exchange Commission is simi- 
larly without merit. There is no conflict between the require- 
ments of this Commission and those of the Securities and Ex- 
change Commission. On the contrary, the coordination of the 
efforts of the two Commissions to protect the consumer, investor, 
and public interest is well illustrated by the order which the 
Securities and Exchange Commission issued on August 28, 1942, 
in Re Niagara Hudson Power Corp. File No. 59-52, Holding 
Company Act Release No. 3754. That order after reciting inter 
alia the corrective accounting prescribed in this Commission’s 
order of June 9, 1942, schedules a hearing to determine the 
necessity of prohibiting the declaration of dividends on the com- 
mon stock of The Niagara Falls Power Company “to prevent 
the payment of dividends out of capital.” 

We, therefore, find upon full consideration of the response to 
our show cause order and the entire record in this proceeding 
that the licensee has failed to show any cause why the accounting 
requirements heretofore prescribed in this matter should not be 
made effective and enforced ; and we further find that licensee has 
failed, although given full opportunity to do so, to submit any 
other accounting treatment for disposition of the disallowed 
amounts. 


One other question, a procedural one, has arisen in con- 
struing Section 318 of the Federal Power Act. In Re 
Twin State Gas & Electric Company,” an interstate util- 
ity company, subject to the jurisdiction of the Commis- 
sion, applied for authority to sell certain facilities to an 





as was involved in this case cannot be eliminated otherwise than by a charge 
to the proprietorship (or net worth) accounts. We further believe that the 
elimination of ‘write-ups’ from the plant accounts and the concomitant elimina- 
tion of inflation from the capital stock and surplus accounts are among the 
most vital aspects of public utility regulation. In addition to the significance of 
such elimination from the standpoint of rate regulation, it is a prerequisite to 
sound financial regulation in the interest of consumers and investors. On this 
basic issue of the case, we are in full agreement with the F. P. C.” 
18 33 P. U. R. (N. S.) 39 (F. P. C. 1940). 
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intrastate electric company not subject to the Federal 
Power Commission. The vendee corporation did not 
even appear before the Commission. But the vendee cor- 
poration was a subsidiary of a registered holding company 
as defined by the Public Utility Holding Company Act. 
Hence the question arose in proceedings before the Fed- 
eral Power Commission whether that Commission might 
authorize the sale of property by a company subject to its 
own jurisdiction when the purchaser did not even appear 
before it. Resolving its decision in the affirmative, the 
Commission stated :*° 


The acquiring or vendee corporation is not before us. From 
an examination of the provisions of §§203 and 318 of the Federal 
Power Act and §9 of the Public Utility Holding Company Act 
of 1935 (15 USCA, §79i), the absence of the vendee in the in- 
stant proceeding, under the circumstances here obtaining, does 
not render this Commission without jurisdiction to entertain 
and act upon the request of the applicant. It appears that the 
purchase of the facilities here involved (as distinguished from the 
sale thereof by applicant) may be a merger or consolidation of 
facilities of the New York Power and Light Corporation subject 
to the jurisdiction of this Commission, with electric operating 
facilities of applicant within the meaning of §203 of the Federal 
Power Act, supra. However, the record discloses that the pro- 
posed acquisition has not been expressly authorized by the New 
York Public Service Commission. Therefore, such purchase 
would appear to be the act of acquiring facilities by a public 
utility company which is a subsidiary of a registered holding com- 
pany and, as such, it (the acquisition) is without the immediate 
authority of this Commission. 

The argument has been advanced that the pending application 
should be denied for the reason that the approval thereof may 
possibly result in eventually eliminating the applicant from the 
regulatory authority and control of this Commission. The in- 
firmity of such contention is quite patent. The fact that the sale 
and disposition of facilities, as here proposed, may be a step 
in the direction that eventually results in the vendor company 
obtaining a status other than that of a public utility within the 
jurisdiction of this Commission cannot be said to afford a suff- 
cient basis for withholding our approval. Indeed, we have no 
hesitancy in asserting that where the valid exercise of our author- 
ity may curtail or diminish the possibility of application of that 
same authority, such circumstances will not deter us from dis- 
charging our duty. The question here presented is whether the 
matter before us falls within the scope of the authority con- 





19 Supra note 18 at 40. 
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ferred upon us and will the approval of the proposed transac- 
tion be consistent with the public interest. 

It might be of passing interest to note (in the second 
paragraph quoted) that the Federal Power Commission, 
like the Securities and Exchange Commission, has no 
policy or statutory inhibition against liquidating its own 
jurisdiction over a particular company. It is more likely, 
however, as future years bring an increase and expansion 
in interstate connections, transmission lines, supply con- 
tracts and other cross-the-border relationships, that the 
over-all jurisdictional field of the Federal Power Com- 
mission will be one of steady growth and expansion, with 
only occasional and localized exemption or contraction 
as in the case above. 


CONCLUSIONS SUMMARIZED 


Summarizing, it would appear from the foregoing that 
both the Federal Power Commission and the Securities 
and Exchange Commission have avoided any conflict of 


jurisdiction which would put to a test or make an issue of 
the superior powers granted to the Securities and Ex- 
change Commission under Section 318 of the Federal 
Power Act controlling such area of conflict. 

Further, it is conceivable that cases could arise in which 
the interest of the investor under the Holding Company 
Act would conflict with the interest of the consumer 
under the Federal Power Act (such as questions concern- 
ing the adequacy of consideration in the sale of utility 
property orphaned under the Holding Company Act). 
But in view of the rapid liquidation of larger holding 
company systems and the prospective stabilization of 
surviving holding company systems and local operating 
companies, the codperative spirit so far evidenced be- 
tween these two federal Commissions would indicate that, 
since a serious issue of this sort has not yet arisen during 
the troublesome transition period, it is hardly likely to 
arise in the future. This is to suggest that the question 
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of what might be done in cases of theoretical conflict is 
likely to remain a matter of academic speculation. 

Finally, it is submitted that the real intent of Congress 
in enacting Section 318 of the Federal Power Act was not 
to prefer one segment of public interest above another, 
but to provide a practical and temporary means for effect- 
ing a rapid transition to the end that the “reform” pro- 
gram of the Holding Company Act could be accom- 
plished as quickly as possible, leaving the field clear for 
the more permanent operation of the regulatory program 
of the Federal Power Commission. 

It is a tribute to the intelligent and public-spirited qual- 
ity of administration by both of these federal Commis- 
sions that the Congressional intent has been so clearly 
recognized and implemented in such a sensible fashion. 





THE ROLE OF THE FEDERAL POWER COM- 
MISSION REGARDING THE POWER 
FEATURES OF FEDERAL PROJECTS 
BEN W. LEWIS * 


An examination of the conglomerate array of functions 
with which the Congress has endowed the Federal Power 
Commission in its relation to the power features of fed- 
eral projects suggests the existence of a very real problem 
in the theory and administration of regulatory controls; 
and suggests even more strongly that Congress has not yet 
hit upon either a satisfactory solution to the problem or 
an effective method for reaching a solution. A further 
examination, this time into the brief record of Federal 
Power Commission performance of the functions in ques- 
tion, tends to confirm and strengthen the suggestions. 

A cursory survey discloses the following among the 
particular duties which the Commission has been called 
upon to discharge with reference to the power features 
of one or more federal projects: to investigate “whether 
the power from Government dams can be advantageously 
used by the United States for its public purposes, and 
what is a fair value of such power;’* to recommend the 
development of water power resources by the United 
States;* to prescribe a uniform accounting system for the 
Tennessee Valley Authority;* to examine proposed con- 
tracts covering loans from the Tennessee Valley Author- 
ity to public bodies and non-profit organizations, for the 
performance of which the Authority proposes to raise 
funds by bond issues, Federal Power Commission ap- 
proval of the contract being necessary for the lawful issu- 


* Professor of Economics, Oberlin College, Oberlin, Ohio. 
1 Federal Power Act, see Part I, § 4(a), 49 Stat. 839 (1935), 16 U. S. C. 
§ 797a. 
2 Ibid., Part I, § 7(b), 49 Stat. 842 (1935), 16 U. S. C. § 800b. 
3T. V. A. Act of 1933 as amended, see § 14, 48 Stat. 58 (1933), 16 U. S. C. 
§ 831m. 
[ 96 ] 
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ance of the bonds ;* to be represented on an advisory board 
to consult with the Bonneville Administrator on arrange- 
ments for the sale and disposition of electric energy;° to 
pass upon Bonneville wholesale rate schedules;* and to 
make allocations of costs upon which Bonneville rates 
must be based.’ 

From this account it seems apparent that Congress has 
sensed the need for what may be termed an “over-all pol- 
icy on electric power” to embrace both private utilities 
and public projects, and has sought in fumbling fashion 
to apply some of the traditional regulatory brakes to 
otherwise quite independent public power authorities and 
administrations. The program to date, however, can 
scarcely be characterized as self-consistent, uniform or 
thorough. The temptation to lay out the pattern of an 
over-all policy is very great; on the surface the case for 
placing the operation of public projects under much the 
same administrative controls that are applied to private 
interstate utilities, and by such action dovetailing the two 
operative sectors of national power supply in a compre- 
hensive and consistent national program of controls, is 
extremely persuasive.” It will be the contention of this 
paper, however, that the time is not yet ripe for the estab- 
lishment of a firm over-all structure of controls in this 
area, and that the most promising approach for several 
years to come will be along lines of purposeful and rigor- 
ous experimentation. Such experimentation, it may be 
added, bears no functional resemblance to the hit-or-miss 


4Ibid., §§ 15(a), 15(c), 49 Stat. 1078 (1935), 53 Stat. 1083 (1939), 16 
U.S. C. §§ 831n-1, 831n-3. 

5 Bonneville Act, § 2(a), 50 Stat. 732 (1937), 16 U. S. C. § 832a. 

6 [bid., §§ 5(a), 6, 50 Stat. 734, 735 (1937), 16 U. S. C. §§ 832a, e. 

7 Ibid., § 7, 50 Stat. 735, 16 U. S. C. § 832f. See also Fort Peck Act §§ 5, 6 
and 8, 52 Stat. 403 (1938), 16 U. S. C. § 833 et seq.; Flood Control Act of 
1938, § 4, 52 Stat. 1216 (1938), 33 U. S. C. § 701j; Flood Control Act of 1939, 
§ 6, 53 Stat. 1415 (1939), 33 U. S. C. § 701b-4; and later Flood Control Acts. 
The list of duties and functions here given makes no pretense of being ex- 
haustive. 

8 See, for instance Ruggles, Government Control of. Business (1945), 24 Harv. 
Bus. Rev. 32, 47; see also, the Dirksen Bill, H, R. 402, 79th Cong., Ist Sess., 
(1945). 
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scattering of regulatory controls over public projects in 
which Congress has indulged to date. 


THE SETTING 


The major problem in the development of a national 
policy on electric power is the determination of the exact 
character and extent of the part to be played in the gen- 
eration and distribution of such power by private utilities 
and by public projects, and, with reference to each, what 
steps can be taken to assure maximum performance with- 
in the limits of its role. Fortunately, the genius of our 
country has provided us with a traditional method—an 
effective method if properly employed—for resolving this 
difficult problem: competition. Fortunately, also, we are 
currently well along in a vigorous prosecution of this 
method on a national scale. The great federal power 
projects now in operation, such as the Tennessee Valley 
Authority and the Bonneville Administration, reflect not 
alone (or necessarily even partially) a conviction that 
public projects are inherently more efficient and desirable 
than private utilities, or that electric power produced 
jointly with other services which the Federal Government 
is committed to provide should be made widely available. 
They represent as well a belief that only through pur- 
posive and carefully appraised competition between pri- 
vate utilities and public projects will it be possible to 
learn the full potentialities in each system, and to arrive 
at a sound, realistic judgment as to their relative merits 
and the proper boundary lines between their respective 
spheres. 

Competition in this field, however, possesses two sig- 
nificant peculiarities. First, it is of necessity indirect 
rather than direct in its impact. The nature of the elec- 
tric power industry is such that direct competition on a 
sustained basis between a private and a public plant, for 
the same customers within a given geographical area, is 
out of the question. This means that the issue as between 
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private and public operation cannot, save in rare circum- 
stances,” be determined by the only criterion which counts 
in ordinary commercial competition, namely, “who gets 
the customers.” The determination here must come from 
a comparison of the costs incurred, the extent and quality 
of service rendered and the prices charged by the private 
utility and the public project within their respective areas 
of operation. Since the areas are bound to be economically 
and physically dissimilar, the comparisons must be made 
with great care and judgment; and it is clear that the 
operating data which constitute the raw material for the 
comparison must be comparable, complete and revealing. 

In the second place, the competition and comparisons 
lie not alone between public projects and private utilities, 
but, rather, between public projects on the one hand and 
publicly regulated private utilities on the other. The 
point to be made and emphasized in this connection is 
that the service rendered and the rates charged to cus- 
tomers of private utilities reflect the capacity and attitude 
not only of the private utility but, also, of the govern- 
mental agency or agencies charged with its regulation. 
Effective direct competition is impossible in the utility 
field; and private monopoly without control is unthink- 
able. Public regulation, thus, is inevitable whenever elec- 
tric power is furnished by private enterprise. Public 
regulation is an integral part of the system of private 
ownership and operation of electric power utilities; and 
the indirect competition with public projects which is 
designed to afford an open test of private utilities cannot 
fail to test, as well, the quality of public regulation. Pub- 
lic regulation is “on trial” in very much the same sense 
and as fully as is the private industry on whose operations 
it is imposed. 

8 The appearance of sustained competition is sometimes present (¢.g., in 
Cleveland, Ohio), but the competitive threats which each plant is able to make 
toward the customer rolls of the other are more potential than immediate. And 
there are, of course, many instances of quick, competitive “showdowns” result- 


ing in the precipitous elimination of one of the systems (e. g., in my own town, 
Oberlin, Ohio). 
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The nature and goal of public regulation of private 
utilities will stand a further word of explanation and 
emphasis. Regulation is not management, and not until 
recently and then only haltingly and with misgivings has 
regulation developed anything resembling a positive ap- 
proach to its task. I have put this proposition in another 
connection,” in the following words: “The over-all task 
of public utility regulation is by inducement or compul- 
sion to evoke and make continuously available for actual 
consumption the maximum amount and quality of utility 
service consistent with society’s accepted pattern for the 
provision of goods and services generally from a limited 
stock of productive resources. Needless to say, this broad 
conception of regulation constitutes, at best, no more than 
an abstract, philosophic background for the day-to-day 
objectives and activities of regulatory agencies. Instituted 
and developed in the thick of the battle in answer to the 
call of immediately pressing conditions, rather than as an 
expression of broad, deeply held philosophic convictions, 
utility regulation has been concerned mainly with the re- 
strictive duties of prevention, rather than the positive 
goals of promotion. It has been directed primarily to the 
prevention of ‘extortionate’ or ‘unjustly discriminatory’ 
charges, with consideration always being given, of course, 
to the desirability of allowing rates sufficiently high to 
enable and encourage the rendering of service of the de- 
sired amount and quality (as vaguely felt and measured). 
Although its conceptions and vision have grown clearer 
and larger with the years, and despite the increased trap- 
pings and vigor of its mechanical operations, rate control 
is even today predominantly protective and restrictive in 
its viewpoint and processes. As currently practiced in a 
long and crowded line of adversary proceedings, the func- 
tion of rate regulation is to keep the total burden of rates 
‘low enough,’ and to supervise the spreading of the bur- 


10 See 2 Lyon, Abramson and Associates, GovERNMENT AND Economic LIFE 
616, 623-624 (1940). 
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den in an ‘equitable’ way among the several classes of 
consumers.” 

More concretely, what this means is that, under the law, 
utility regulation has “done its job” in the matter of rates 
if it prevents a utility from charging for its services a total 
sum in excess of the amount necessary to cover its legiti- 
mate operating expenses, including taxes and deprecia- 
tion, and a “fair return upon the fair value” of its capital 
facilities. If the current earnings of a utility are not above 
this level, regulation may not require a reduction in its 
rates even though there is good reason to believe that 
lower rates, with a consequent increase in consumption, 
would also produce a “fair return” for the owners. The 
utility, of course, is quite free to introduce promotional 
rates if it cares to do so, but it is under no legal compul- 
sion to proceed in its pricing policies as it would be forced 
by competition to proceed if active and effective competi- 
tion were present. All that regulation can do at this point 
is to offer suggestions and apply pressure; unfortunately, 
for the most part regulation in practice has ignored even 
these feeble possibilities. Sliding scales, “objective rate” 
schemes and rate of return allowances geared loosely to 
“efficiency” and rate reductions, have been employed by 
a few regulatory commissions sparingly and with indif- 
ferent results, but over the field generally regulation has 
been unable to induce or force into the pricing of utility 
services the positive drive for reduction of rates and exten- 
sion of service reputedly characteristic of marketing ac- 
tivity under conditions of open competition. 

It is this situation which gives a significantly peculiar 
cast to the institution and operation of power projects 
owned by the Federal Government. Public projects, oper- 
ating without restraint and under a pricing philosophy 
which seeks revenue through expanded rather than re- 
tarded output, offer a tremendous challenge to the system 
of regulated private utilities. Whether they be regarded 
as “yardsticks” against which the performance of regu- 
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lated private utilities may be measured, or as “clubs” with 
which to force (by the threat of invaded territories) a 
maximum of performance from regulated private utili- 
ties, public projects constitute the major positive element 
in the electric power situation today." We know that we 
can have from regulated private utilities, at some expense 
and with much delay and creaking of the joints, “ade- 
quate” service at prices which are legally “not unfair.” 
Whether or not we can have more than this—as much, for 
instance, as we have come to expect from competitive 
industries and markets—from regulated private utilities 
or public projects, or from both, will depend very largely 
upon what happens to our public projects in the years just 
ahead. 

But, if competition between public projects and regu- 
lated private utilities is to do the job we want it to do, it 
must possess two important qualities: it must be fair, and 
it must be free. Further, if it is to be really persuasive 
upon our policy it must be conspicuously fair and free— 
beyond any reasonable suspicion or doubt. This means, 
first, that since the competition is to proceed on the basis 
of performance records the detailed costs, both of projects 
and utilities, must be honestly, accurately and completely 
accounted for and disclosed. A comparison merely of the 
rates charged respectively by projects and utilities is not 
sufficient (although it may well throw real light upon 
their “marketing policies”) ; fully informed judgment on 
their relative capacities to perform must rest also upon 
an analysis of the costs incurred by each. In this context, 
cost concepts and classifications take on extreme impor- 
tance. Far’from being of interest solely to persons en- 
gaged directly in the enterprises, cost records serve here as 



































































































11 The T. V. A. “yardstick is perhaps the greatest factor in forcing the private 
industry to drop the static policies engendered by regulation, and to adopt the 
mass-production policies of competitive industry. No one will know how cheap- 
ly electricity can be sold, and how much electricity people will buy in any par- 
ticular area or community until these policies are adopted.” REPoRT OF THE 
Joint ComMMITTrEE INVESTIGATING THE T. V. A., S. Doc. 56, 76th Cong., Ist 
Sess. p. 198 (1939). 
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a principal criterion upon which the economic aspect of 
the whole issue of regulated private utilities versus public 
projects is to be determined. It is imperative that the 
accounting classifications employed by private utilities 
and public projects be both searching and comparable. 
If for particular reasons they are not identical, their 
points of difference must be capable of reconciliation and 
objective interpretation. We must be as sure as possible 
that the recorded facts upon which public decisions and 
choices are to be made are complete and that their mean- 
ings, with reference to the competing systems, are capable 
of understanding and comparison. 

Second, if the competition is to be purposeful and is to 
produce significant results which represent the real oper- 
ating qualities and attributes of the competing systems, it 
must be free and unhampered. We want positive, imagi- 
native drive on the part of both systems, exerted solely in 
the direction of full service at low costs and rates. We 
want public projects to stimulate rather than in any way 
to retard the best possible performance on the part of 
private utilities and the agencies charged with their regu- 
lation. On the other hand, we want a minimum of inter- 
ference on the part of private utilities and regulatory 
authorities with the full development and operation of 
public projects along lines determined by the officials 
duly appointed and made responsible for the success of 
such projects. It will cost something to give free rein, 
within general limits set by statutes, to the promoters of 
public projects: competition usually does cost something. 
But in a world which needs full production as greatly as 
does ours we can better afford errors on the side of enthu- 
siastic expansion than errors indicative of business timid- 
ity and regulatory orderliness. 


GENERAL PROPOSITIONS 


The Federal Power Commission has been endowed by 
Congress with a variegated assortment of functions with 
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reference to the power features of federal projects. Should 
this array, which embraces (as to different projects and 
unevenly as between them) controls bearing on the insti- 
tution of projects, borrowing, accounting, allocation of 
capital costs, and rates, be added to and made into a con- 
sistent pattern; should it be left “‘as is” in the interest of 
experimentation; or should it be substantially reduced? 
Light, and in my judgment conclusive light, can be 
thrown on the problem by examining it against the back- 
ground of our preliminary survey of the purposes of pub- 
lic projects and the role of regulatory commissions in the 
competition between public projects and regulated pri- 
vate utilities. 

The Federal Power Commission is a regulatory body 
possessed of a full complement of powers to be employed 
in the control of private interstate electric utilities, sup- 
ported by a substantial appropriation of public funds, and 
charged with the responsibility which flows from such 
power and support. Its primary job in the field of elec- 
tric power is to control private interstate electric utilities; 
its functions toward public power projects are patently 
extraneous and, although they seem to thrust in the gen- 
eral direction of a codrdinated program, they represent, 
rather clearly, a hit-or-miss series of sporadic after- 
thoughts on the part of Congress. If regulated interstate 
utilities are “on trial” and if their recorded performance 
is “in competition” with the performance of public proj- 
ects, the Federal Power Commission which regulates 
them is similarly ‘“‘on trial” and “in competition.” It fol- 
lows as a general proposition that the Commission should 
not be placed by Congress in the embarrassing position of 
controlling or conditioning the performance of otherwise 
independent public projects against which, in a significant 
manner and degree, the Commission’s own performance 
is to be tested. 

The validity and force of this proposition do not de- 
pend upon any assumptions or preconceptions as to the 
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sincerity, public-spiritedness or “attitude” of the Com- 
missioners. Private ownership under regulation is one of 
two alternative systems for supplying electric power to 
the public; public projects constitute the other. There is 
nothing in the economics or politics of the situation which 
suggests any primacy in position either for the regulatory 
commission over the project administration, or for the 
latter over the former. It is both bad logic and bad public 
policy to place either of two agencies which are compet- 
ing on their records for public acceptance and support 
in a position to condition or retard the performance of 
the other. And this is true even if both agencies are con- 
vinced that the other agency “has its place” and that each 
is complementary to the other in the over-all picture.” 

There is certainly no suggestion here that the present 
Federal Power Commissioners (or any who are likely to 
succeed them) are “utility minded.” No one even slightly 
acquainted with the splendid record made by the Com- 
mission since its rejuvenation a decade ago’ could pos- 
sibly offer such a suggestion. It is both fair and pertinent 
to assume, however, that Federal Power Commissioners 
are “Federal Power Commission-minded”’; that they are 
apt to find some strong reasons to believe in the validity 
and reasonableness of their own decisions and rulings; 
and that they are altogether likely to raise a regulatory 
eyebrow at public project operations or proposals which 
appear to do violence to Commission determinations and 
standards. 

Nor is the case for Commission control over public 
projects made stronger by any conviction that the Com- 
missioners are likely to be “favorably” disposed toward 
public projects, or by the belief that in any event they 


12 On the question of the regulation of municipal ownership projects by state 
utility commissions, see my comment in Lyon, Abramson and Associates, op. cit. 
supra note 10 at 735-736. 

13 For what it may be worth, I have no hesitancy in making the assertion that 
the work of the F. P. C. constitutes one of the outstanding regulatory per- 
formances of the decade since 1935, and one of the most auspicious signs for the 
future of regulation in this country. 
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would “lean over backwards” to avoid any possible sus- 
picion that the Commission is unreasonably hampering 
public projects in their competitive race with Commis- 
sion-regulated utilities.‘ The argument here is against 
a particular governmental structure, not against partic- 
ular individuals who may come to man the structure. The 
best possible Commissioners, completely even-minded and 
objective and with no leanings or predilections bearing 
on public project matters in issue before the Commission, 
would still be required to speak from such a position and 
under such circumstances that their pronouncements 
would, however without warrant, be suspect. And if Com- 
missioners should, consciously or quite without realiza- 
tion, favor the development of public projects, or if they 
should be so aware of their anomalous position that they 
“lean over backwards,” any contribution which they 
might make in their regulation of public projects would 
be materially impaired. 


SPECIFIC SUGGESTIONS 


So much for general considerations. How much au- 
thority should the Federal Power Commission be given 
in the matter of approving or disapproving the institution 
of proposed public projects? The answer seems clear: 
advisory only; and advisory only in conjunction with the 
exercise of similar advisory functions by other informed 
departments, agencies or individuals. The ultimate power 
in this matter must rest with Congress, and Congress will 
certainly want the advice of the Federal Power Commis- 
sion, based on its extensive knowledge and experience, as 
to the need for the project in the light of existing facilities 
and as to the probable effect of its institution. Similarly, 
Congress will want to hear from other departments with 


14 It is possible, for instance, to find suggestion in the dissenting opinion of 
Comntissioner Smith in Allocation of Costs in the matter of the Bonneville 
Project, F. P. C. Docket No. IT-5955 (1945), that the majority had not been 
too critical and objective in its allocation determination that 50 percent of the 
cost of facilities having joint value for power and navigation should be assigned 
to power. Commissioner Smith found that power should bear 85 percent of the 
cost of the joint facilities. 
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responsibilities over, or interests in irrigation, flood con- 
trol, power, navigation, reclamation, commerce, finance 
and defence, as well as from state agencies and, indeed, 
from representatives of the utility industry and of other 
interests. The function of the Commission here is impor- 
tant, but by no means unique or exclusive. 

Any control by the Commission of the borrowing poli- 
cies of public projects places the Commission squarely 
in the path of project expansion. It represents exactly 
the kind of authority and responsibility which should be 
excluded from the Commission’s portfolio if the general 
considerations recited above are valid. If competition 
between systems is to have meaning it must be possible 
for the public project, under its mandate from Congress 
and with the lawful approval of the public directly in- 
volved, to move into any legally non-exclusive territory 
within its operating area. The fact that its action may 
affect a regulated private utility (whether or not the Fed- 
eral Power Commission is the regulatory agency in the 
particular case) is precisely the reason why the Commis- 
sion—an integral part of the regulated private utility 
system—should be given no power to bar or condition the 
venture. 

Closely allied is the power to control project rates, 7.e., 
to approve or disapprove rate schedules proposed by 
project administrators. Here, again, if we are to regard 
the Commission and the utilities under its regulatory hand 
as competing with public projects on performance rec- 
ords, it is scarcely logical to place in the Commission the 
power to invalidate project rates unless (in fact, even 
though) the Commission’s activity in this capacity is 
understood to be purely perfunctory."* Prices are the 





15 The fact that up to the present time none of the Commission’s orders ap- 
proving project rates are accompanied by opinions indicating the slightest dif- 
ference of opinion between the Commission and project administrators prompts 
the question (although, of course, it does not answer the question) as to just 
what attitude the Commission takes toward its “project rate approval” function. 
It is quite possible that the agreement on rates means merely that project staffs 
are accustomed to work and advise with the staff of the Commission prior to 
any formal submission of rate schedules by the project administrators. 


8 
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stuff of which competition is made; alert and vigorous 
competition finds its most natural and effective manifes- 
tation in an aggressive policy which seeks revenues 
through lowered prices and expanded volume. It is true 
that competition, and particularly if it is “emotionally” 
inspired and directed (as it may well be in the case of 
public projects), may sometimes run wild, and produce 
prices entirely out of line both with cost and market reali- 
ties and, in consequence, some very considerable economic 
disarrangements. A certain amount of such activity is 
probably inherent in the very idea of free competition, 
but even if we were to fear that certain public projects 
might occasionally indulge themselves dangerously in this 
direction, it is pretty clear that the remedy does not con- 
sist in giving the power to cripple competitive rate poli- 
cies to the regulatory agency whose own rate policies or 
standards may be in competition with those of the 
project.’® 

On the matter of “economic disarrangements,” it would 
be a mistake to deny the possibility that substantial dam- 
age may be done by “cutthroat” competition between in- 
dependent public projects or between public projects and 
private utilities, in the way of uneconomic attraction and 
location of industries. All of us will have in mind in this 
connection the era of unrestrained and “unplanned” rail- 
road construction and rate-making—and its aftermath of 
industrial mal-locations destined always to make com- 
merce and railroad rate-making more difficult. From this 
experience we can visualize the undesirable results that 


16 Comparison of the relative efficiency of a public project and regulated utili- 
ties might be made on the basis of their respective cost records, even though the 
public project was prevented by regulatory ruling from putting into effect a 
rate schedule of its own choosing. Costs, however, are partly a function of 
volume, and volume, in turn, of rates. The real point here is that public projects 
are ideally constituted to carry on experimentation in the rates-volume-cost area 
where regulated private utilities have been notoriously reluctant to venture. In 
the years just ahead, when there is so much to learn about the possibilities of 
promotional rates, we should not deny ourselves the fullest opportunity for ex- 
perimentation, nor should the F. P. C. be so placed as to fall under the slightest 
suspicion, however unwarranted, of retarding the introduction of promotional 
prices. 
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might flow, for example, from unrestrained and too vigor- 
ous competition for industrial customers between, say, the 
Tennessee Valley and Bonneville projects. But mature 
reflection on the history of American railroads is likely 
to remind us that we gained greatly, even at some cost, 
from vigorous and unpatterned competition. On the bal- 
ance, what we lost in the way of skewed locations was 
probably handsomely retrieved in the form of rapid and 
extensive development of transportation and industrial 
resources." 

The broader, philosophic upshot of all this is that com- 
petition involves risl:s, not alone for the immediate par- 
ticipants, but for society at large; but that, in the main, 
we have proceeded quite successfully in the past on the 
theory that the risks are amply covered by the dividends. 
Finally, it is worth repeating that if, in the interest of 
codrdination and orderliness, it seems desirable (and not 
too incongruous) to appoint a layer of public regulators 
to sit on top of the administrators and operators of public 
projects, the Federal Power Commission is rather effec- 
tively estopped by the logic of its position from seeking 
or accepting the appointment. 

Of the bundle of functions other than advisory which 
the Commission now exercises in its relations with public 
projects, only one, the prescription of its “uniform” sys- 
tem of accounting for public utilities, would seem both 
properly and usefully to have been placed in its hands. 
It has been noted earlier in this paper that the peculiar 
character of the competition between regulated private 
utilities and public projects makes it imperative that the 
records of both be clear, searching and comparable. The 
situation requires uniform accounts; and there is nothing 


17 To counter our impressions on the uneconomic effect of unrestrained compe- 
tition in the early days of the railroad industry, we might do well to speculate 
on the economic gains we might have had from the common carrier motor bus 
and truck industry if the states had not been so eager, in the very infancy of 
the industry, to clamp it in a 48-compartment regulatory structure. Incidentally, 
this chapter in our history has some significant implications for our regulatory 
programs in the field of air transportation. 
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in the prescription by the Commission of an accounting 
system for public projects uniform with the system it pre- 
scribes for the private utilities under its jurisdiction 
which is incompatible with its position as part of the 
system of regulated private utilities. In prescribing ac- 
counts the Commission does not affect the promotional, 
operating or marketing aspects of public projects; it de- 
termines only the form and detail of the story which the 
project is required to tell—not its content—and it requires 
private utilities to tell their stories within the same form 
and in the same detail.** 

The point under consideration here can be sharpened 
by contrasting the Commission’s function re accounting 
systems with another of its duties toward public projects 
—the last, incidentally, which will concern us—that of 
allocating “to the costs of electric facilities,” in the case 
of certain multiple-purpose projects, “such a share of the 
cost of facilities having joint value for the production of 
electric energy and other purposes as the power develop- 
ment may fairly bear as compared with such other pur- 
poses.”’* Whether any given allocation is to serve as the 
basis of rate schedules to be proposed by the project ad- 
ministrator and passed upon by the Commission, or 
whether it is to be employed for the purpose of cost re- 
ports on which public judgment is to be based, the func- 
tion of determining allocations of public project capital 
costs does not properly reside in the Commission. Alloca- 
tion is to be distinguished sharply from accounting. 
Accounting control determines the number, the kind of 
content and the arrangement of boxes in which significant 
information is to be placed; it applies equally and with- 


18 The F. P. C. has no authority to force its Uniform System of Accounts 
upon electric utilities which are subject only to state jurisdiction; none the less, 
through co-operation with the National Ass’n of R. R. and Utilities Commis- 
sioners the Commission’s system of accounts is widely employed. As early as 
June 30, 1938, the Commission reported that 90 percent of the industry in the 
United States was operating under uniform accounts. FEDERAL PowEr CoMMISs- 
sion, EIGHTEENTH ANNUAL REPorT (1938), p. 14. 


19 Supra note 5, § 7. 
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out discrimination to public projects and private utilities. 
Allocation, on the other hand, is concerned with the 
amount of content which the reporting enterprise is to 
place in one of the most “crucial” informational boxes; 
and in the instant situation it applies only to public proj- 
ects. Control over public project allocation gives the 
Federal Power Commission the power to color decisively 
the substance and appearance of any performance report 
which the public project can make to the public: this is 
too much and quite improper authority to give to a public 
agency competing with another public agency for public 
favor. Again, it is not that the Commission will misuse 
the power; it is rather that the Commission cannot pro- 
ceed under the power without some measure of suspicion 
attaching to its determinations, and this no matter how 
objective or pro-project the Commissioners may be in 
fact.” 
RECAPITULATION 


There has been undertaken in the United States a group 
of federal public electric power projects. One major pur- 
pose of these projects is to provide a competitive test, on 
the basis of recorded performance, of the relative capaci- 
ties of public projects and regulated private utilities to 
furnish adequate service at reasonable rates—both “ade- 
quate” and “reasonable” being interpreted in the dynamic, 
promotional sense characteristic of competitive markets. 
In this situation Congress has given to the Federal Power 
Commission, itself an integral part of the regulated pri- 
vate utility system, a hit-or-miss assortment of duties 


20 For instance, in the recent Bonneville allocation made by the Commission, 
supra note 14, the majority reached a conclusion much more favorable to the 
Bonneville administration than the conclusion arrived at by Commissioner 
Smith, dissenting. In conversations with informed people, I have heard the 
majority’s ruling characterized as “objective” and the minority ruling as “pro- 
utility.” On the other hand, the minority ruling has been characterized as 
“objective” and “scientific,” while the majority ruling has been spoken of as 
“loose” and “pro-public ownership.” This, with reference to a matter which 
has nothing to do with the Commission’s main job, and in which it may be said 
to be an “interested party,” is unfortunate; and the situation which produces it 
is wholly unnecessary. 
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requiring it to control or condition certain activities of 
public projects. The question is raised as to the proper 
relation of the Federal Power Commission to the power 
aspects of federal projects, and specifically as to the future 
disposition of these duties: should they be amplified and 
formed into a consistent over-all pattern of controls, 
should they be left undisturbed for the present, or should 
they be substantially reduced? As a general proposition, 
it is bad logic and bad policy to place in the hands of one 
competitor the power to control or condition the positive 
performance of the other competitor, if the competition 
is intended to illuminate their relative capacities to render 
positive performances. In a very real and significant 
sense, in the discharge of its principal responsibility, 1.e., 
the regulation of private interstate utilities, the Federal 
Power Commission is a “competitor” of public projects. 
It follows that its duties to advise Congress on the insti- 
tution of public projects, and to prescribe a uniform sys- 
tem of accounts for public projects, are the only ones of 


its present functions toward public projects which the 
Commission should be permitted to retain or required to 
exercise. The other duties under consideration, power to 
disapprove project borrowing and project rate schedules, 
and to determine the allocation of joint-use capital costs, 
should be withdrawn. 


A FINAL Worpb 


The Federal Power Commission has made an outstand- 
ing record in recent years in its regulatory activities; it 
still has substantial contributions to make beyond its 
routine work—further pioneering in the regulatory field, 
influencing and raising the level of performance of state 
commissions, and consolidating the brilliant gains which 
it has already made. For its own protection, and in the 
interest of concentrated effort in a field which is pecu- 
liarly its own, the Commission itself should advocate the 
surrender of those of its duties toward public projects 
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which place it in an anomalous position, and which dis- 
sipate its energies and its influence. It is still too early 
to define and establish an over-all national electric power 
policy which will presume to treat as fixed and final the 
market forces and factors concerning which, through 
competitive experimentation, we are just beginning to 
gain knowledge. When the time arrives for coordination 
of the activities of public projects, and, later, for co6érdi- 
nation of public projects and regulated private utilities, 
the government agency selected or established for the task 
must not be one whose control and coérdinating functions 
are incompatible with any other important duties which 
it is expected to discharge.” 


21 This paper has been concerned with competition exclusively in the field of 
electric power. In many communities public electric power projects will be 
engaged in competition for customers with regulated private gas utilities. The 
fact that the F. P. C. is charged with the regulation of private interstate gas 
utilities imparts additional strength to the position taken in this paper. 
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The Federal Power Act’ and the Natural Gas Act? 
grant broad regulatory powers to the Federal Power 
Commission over the interstate transportation and sale of 
electric power’ and natural gas* and over power develop- 
ments on streams subject to the control of Congress.’ The 
statutes fix general procedural standards and delegate’ to 
the Commission the power to prescribe by rules and regu- 
lations the details of practice and procedure. We will not 
attempt to set forth here all of the procedural require- 
ments of these rules and regulations, because many of 
them are purely administrative in character or are of 
particular rather than general application.’ 


* Member of the Maryland Bar; General Attorney, Panhandle Eastern Pipe 
Line Company. 

+ Member of the Oklahoma Bar. 

149 Stat. 838 (1935), 16 U. S. C. § 792 et seq. 

252 Stat. 821 (1938), 15 U. S. C. 717 et seq. 

3 Oakland Club v. So. Car. P. S. Auth., 30 F. Supp. 334 (S. C. 1939), aff'd, 
110 F. (2d) 84 (C. C. A. 4th, 1940) ; Niagara Falls Power Co. v. F. P. C., 1 
F. (2d) 787 (C. C. A. 2d, 1943), cert. den., 320 U. S. 792, 64 Sup. Ct. 204, 
88 L. ed. 477 (1943); Alabama Power Co. v. F. P. C., 128 F. (2d) 280 (App. 
D. C. 1942), cert. den., 317 U. S. 652, 63 Sup. Ct. 47, 87 L. ed. 524 (1942) ; 
Northern States Power Co. v. F. P. C., 118 F. (2d) 141 (C. C. A. 7th, 1941). 

4 Peoples Natural Gas Co. v. F. P. C., 127 F. (2d) 153 (App. D. C. 1942), 
cert den., 316 U. S. 700, 62 Sup. Ct. 1294, 86 L. ed. 1769 (1942); F. P. C. v. 
Hope Natural Gas Co., 320 U. S. 591, 64 Sup. Ct. 281, 88 L. ed. 333 (1944). 

5 Supra note 3. 

® Frankfurter and Landis, A Study in the Separation of Powers (1924) 37 
Harv. L. Rev. 1010; Panama Refining Co. vy. Ryan, 293 U. S. 388, 421, 55 Sup. 
Ct. 241, 79 L. ed. 446 (1935); Schechter Corp. v. United States, 295 U. S. 495, 
55 Sup. Ct. 837, 79 L. ed. 1570 (1935); Myers v. Bethlehem Corp. 303 U. S. 
41-49, 58 Sup. Ct. 459, 82 L. ed. 638 (1938); United States v. Rock Royal, 307 
U. S. 533, 574, 59 Sup. Ct. 993, 83 L. ed. 1446, 1470 (1939); Sunshine Coal Co. 
v. Adkins, 310 U. S. 381, 398, 60 Sup. Ct. 907, 84 L. ed. 1263 (1940); Opp 
Cotton Mills v. Administrator, 312 U. S. 126, 144-146, 61 Sup. Ct. 524, 85 L. ed. 
624 (1941). 

7 At the present time the Commission has in effect two sets of rules and regu- 
lations governing practice and procedure. The first set promulgated by Order 
No. 50, dated April 19, 1938, prior to the passage of the Natural Gas Act, 
revising and superseding prior rules of practice and regulations and governing 
practice and procedure of the Commission with respect to matters then within 
its authority, may be found in 18 Cope or Feperal RecuLations § 1.0 et seq. 
After the passage of the Natural Gas Act, approved June 21, 1938, supra note 2, 
the Commission, by its Order No. 52, dated July 5, 1938, promulgated Provi- 
sional Rules of Practice and Regulations under the Natural Gas Act, effective 
July 11, 1938, which may be found in 18 Cope or FeperaL REGULATIONS § 50.1 
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The discussion here is addressed to practice and pro- 
cedure governing proceedings before the Commission in- 
volving the exercise of functions judicial in character. It 
does not deal with procedural requirements with respect 
to the maintenance of uniform systems of accounts, the 
filing of rate schedules, the filing of reports, the issuance 
of securities, applications for licenses, permits, authoriza- 
tions, certificates, and other matters of a purely adminis- 
trative character. We direct our attention primarily to 
what might be called the adversary proceeding and, al- 
though in many instances it is initiated by an application, 
we do not spell out the particular requirements with 
respect to each type of application. They follow the same 
pattern and may readily be found by reference to the rules 
and regulations. 


A. RULE-MAKING 


Both the Federal Power Act and the Natural Gas Act 
delegate to the Commission power to “perform any and 
all acts, and prescribe, issue, make, amend and rescind 
such orders, rules and regulations as it may find necessary 
or appropriate to carry out the provisions of this act.” * 
In addition to this general delegation, the Commission is 
empowered to promulgate rules governing procedure and 
practice® and the admission of parties in connection with 
hearings and investigations. 

Neither statute prescribes rule-making procedures, ex- 
cept to provide that the effective date of rules and regu- 
lations shall be thirty days after publication, unless the 
Commission shall fix a different date in the rule. The 
procedural rules and regulations make no provision for 
rule-making procedure, and so far as we can ascertain, it 


we =a <« . = 


w 


et seq. Various orders supplementing and amending both sets of rules and 
regulations have been promulgated from time to time. All of them may be 
found in the C. C. H. Service on Federal Administrative Procedure. 

8 Supra note 1, § 309; supra note 2, § 16. Morrissey v. Comm’r, 296 U. S. 
344, 355, 56 Sup. Ct. 289, 80 L. ed. 263 (1935); Manhattan Co. y. Comm’r, 297 
U. S. 129, 134, 56 Sup. Ct. 397, 80 L. ed. 528 (1936); F.C. C. v. Pottsville 
Broadcasting Co., 309 U. S. 134, 143, 60 Sup. Ct. 437, 84 L. ed. 656 (1940). 

9 Supra note 1, § 308(b) ; supra note 2, § 15(b). 
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has not been the custom of the Commission to hold hear- 
ings, conduct conferences or otherwise obtain the opinion 
of interested groups prior to the promulgation of rules, 
except in the adoption of uniform systems of accounting. 


B. INVESTIGATIONS 


Both statutes authorize the Commission to investigate 
any fact, condition or practice to aid in the enforcement 
of the acts or regulations issued thereunder, or to obtain 
“information to serve as a basis for recommending further 
legislation to the Congress,” and to codperate with the 
various state commissions in investigating matters within 
the jurisdiction of the Commission.” 

Under the Federal Power Act, the Commission is 
authorized and directed to conduct investigations regard- 
ing the generation, transmission and sale of electric 
energy, however produced, throughout the United States, 
whether or not otherwise subject to the jurisdiction of the 
Commission, and to secure and keep current information 
regarding the ownership, operation, management and 
control of all facilities therefor.” 

By an order issued September 22, 1944,” the Commis- 
sion instituted a comprehensive investigation of the nat- 
ural gas industry which, by the terms of the order, it 
found to be appropriate “to aid in carrying out its author- 
ity and responsibilities under the Natural Gas Act, par- 
ticularly Sections 7, 11, and 14 thereof, including the 
prescribing of rules and regulations thereunder, and to 
obtain information to serve as a basis for determining 
whether further legislation should be recommended to 
Congress.” In the course of this investigation, public 
hearings are to be held in various parts of the country, 
the first of which was commenced at Kansas City, Mis- 
souri, on September 18, 1945. Hearings of this character 


10 Supra note 1, § 307(a); supra note 2, § 14(a). 
11 Supra note 1, § 311. 
12 F, P. C. Docket No. G-580, 
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are conducted in accordance with such procedure as the 
Commission determines to be appropriate. 

To the extent that investigations may be made from the 
Commission’s own records, or from special reports from 
time to time filed with it, no notice or opportunity for 
hearing need be given interested parties. Certain investi- 
gations, however, require the examination of books and 
records of power or natural gas companies or the testi- 
mony of witnesses. In that event, the statutes provide that 
the Commission may require the attendance of witnesses 
or the production of books and records.** Where hearings 
of this nature are required, they are conducted in the 
manner prescribed by the rules and regulations of prac- 
tice and procedure which govern all hearings in adversary 
proceedings before the Commission. 


C. RATE-MAKING 


Power companies and natural gas companies, subject 
to the jurisdiction of the Commission, are required to file 
schedules of their rates and all contracts, rules and regu- 
lations affecting them, and may not charge different rates 
without first filing a new schedule with the Commission. 
Rates which are not “just and reasonable” are declared to 
be unlawful. The Commission has authority, either upon 
complaint or, upon its own initiative, without complaint 
and without formal pleading, to enter upon a hearing con- 
cerning the lawfulness of rates."* Hearings in connection 
with rate-making are held in accordance with the pro- 
cedural rules and regulations of the Commission which 
govern adversary proceedings. 


D. APPLICATIONS AND COMPLAINTS 


The Commission has interpreted the two statutes as 
delegating to it the power to supervise and control the 
policy and management of the regulated companies to a 
substantial degree. Very little can be done by these com- 


13 Supra note 1, § 307(b); supra note 2, § 14(c). 
14 Supra note 1, § 205(e); supra note 2, § 4(e). 
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panies in connection with the expansion or contraction of 
their respective businesses or the acquisition or disposition 
of facilities without either certification in the case of nat- 
ural gas companies or order of the Commission in the case 
of electric power companies. Such authority is sought by 
an application and may be granted or denied only after 
hearing, with notice to such persons as the Commission 
may deem necessary to the proceeding. These hearings 
are conducted in accordance with the procedure govern- 
ing adversary proceedings. 

The Federal Power Act provides that “any person, 
state, municipality or state commission” may complain of 
anything done or omitted to be done by the utility in- 
volved, and the Natural Gas Act contains the same provi- 
sion, except that it does not authorize “any person” to file 
such complaints.” Some complaints may be satisfied 
through informal proceedings and without hearing, but 
in many instances they mark the beginning of adversary 
proceedings. 


E. PROCEDURE IN ADVERSARY PROCEEDINGS 


Where the statutes require a determination after hear- 
ing or in proceedings which follow the filing of an 
application or a complaint, the Commission acts in a 
quasi-judicial capacity, in adversary proceedings, and the 
requirements of due process must be observed.** The prac- 
tice and procedure in such proceedings vitally affect the 
substantive rights of those subject to regulation and will 
be discussed in detail. 


15 Supra note 1, § 306; supra note 2, § 13. 


167, C. C. v. Louisville & Nashville R. R. Co., 227 U. S. 88, 33 Sup. Ct. 185, 
57 L. ed. 431 (1913); Consolidated Edison Co. v. N. L. R. B., 305 U. S. 197, 
59 Sup. Ct. 206, 83 L. ed. 126 (1938) ; Morgan v. United States, 298 U. S. 468, 
56 Sup. Ct. 906, 80 L. ed. 1288 (1936) ; St. Joseph’s Stock Yards Co. v. United 
States, 298 U. S. 38, 56 Sup. Ct. 720, 80 L. ed. 1033 (1936); Anniston Mfg. 
Co. v. Davis, 301 U. S. 337, 344, 57 Sup. Ct. 816, 81 L. ed. 1143 (1937); 
N. L. R. B. v. Jones & Laughlin, 301 U. S. 1, 46-47, 57 Sup. Ct. 615, 81 L. ed. 
893 (1937); Myers v. Bethlehem Co., supra note 6 at 49; Shields v. Utah, 
Idaho R. R. Co., 305 U. S. 177, 182, 59 Sup. Ct. 160, 83 L. ed. 111 (1938); 
F. C. C. v. Broadcasting Co., supra note 8 at 143, 
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1. Parties and Intervention 


The rules of practice and regulations under the two 
Acts,” in identical language, classify the parties to pro- 
ceedings as applicants, complainants, petitioners, defend- 
ants and protestants.’* Protestants may become intervenors 
by filing a petition for intervention. 

In addition to the parties authorized to file complaints,” 
the statutes provide that the Commission “in accordance 
with such rules and regulations as it may prescribe, may 
admit as a party any interested state, state commission, 
municipality, or any representative of interested consum- 
ers or security holders, or any competitor of a party to 
such proceedings or any other person whose participation 
in the proceedings may be in the public interest.” *° 

Persons authorized by the statutes to intervene may file 
a petition setting forth the grounds of the proposed inter- 
vention, and the interest of the petitioner in the proceed- 
ing.’ Intervention is at the sole discretion of the Com- 
mission.*” The Commission may permit intervention as 
a full party without limitation or upon condition. Admis- 
sion of a party as intervenor shall not be construed as 
recognition by the Commission that such a party might 
be aggrieved by any order of the Commission. Ordinarily, 
where the intervenor would be affected only indirectly by 
an order of the Commission, intervention is granted upon 
condition so that the party may participate in the admin- 
istrative proceedings without being an “aggrieved” per- 
son for the purpose of review.” 


17 The Rules of Practice and Regulations, Federal Power Act, are keyed in 
subsequent footnotes to 18 Cope or FEpERAL REGULATIONS, Commencing with 
§ 1.0. The Provisional Rules of Practice and Regulations, Natural Gas Act, 
are keyed to 18 Cope or FEDERAL REGULATIONS, commencing with § 50.1. 
Citations to all these rules are hereinafter given by section numbers only. 

18 §§ 1.21; 50.3. 

19 Supra note 15. 

20 $§ 1.31; 50.14. 

21 Supra note 20. 

22 Alston Coal Co. v. F. P. C., 137 F. (2d) 740 (C. C. A. 10th, 1943). 

23 ADMINISTRATIVE PROCEDURE IN GOVERNMENT AGENCIES, S. Doc. 10, 77th 
Cong., Ist Sess., p. 34 (1941). 
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2. Pleadings 


Except with respect to licensing under the Federal 
Power Act, and with respect to applications for certifi- 
cates of public convenience and necessity under the Nat- 
ural Gas Act, neither of the statutes prescribes a system 
of pleadings other than the provision for the filing of a 
complaint, and that the defendant shall “satisfy the com- 
plaint or .. . answer the same in writing within a rea- 
sonable time to be specified by the Commission.” ** The 
regulations, however, make detailed provisions for plead- 
ings. They provide for petitions, both original and for 
intervention, complaints, formal and informal, answers 
including cross-actions for affirmative relief by defend- 
ants, statements of satisfaction of complaints, protests, and 
replies. 

In general, the system of pleading” is similar to that 
which obtains in the federal courts. Amendments to 
pleadings are permitted at the discretion of the Commis- 
sion,” and a party may be directed by the presiding officer 
to amend a petition or other pleading to more fully state 
his case.” 

Formal pleadings, which initiate proceedings, are 
served by the Commission upon filing of the original and 
a sufficient number of copies for service.** Protests, an- 
swers, briefs and notices in formal proceedings must be 
served by the parties upon opposing parties or counsel and 
show such service before filing.** Extensions of time for 
filing pleadings may be had at the discretion of the Com- 
mission.” 

Informal complaints are not actually pleadings, since 
they do not initiate a formal proceeding, although they 


24 Supra note 15. 

25 The analogy to pleading at law is not to be so slavishly followed as to 
ignore the necessities and realities of administrative procedure. United States 
v. Andrews, 302 U. S. 517, 524, 58 Sup. Ct. 315, 82 L. ed. 398 (1937). 

26 §§ 1.70; 50.28. 

27 §§ 1.72; 50.30. 

28 §§ 1.90; 50.36. 

29§§ 1.91; 50.37. 

80 §§ 1. 102; 50.42. 
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may result in formal Commission action on its own initia- 
tive. Ordinarily, matters complained of informally are 
settled by correspondence or conferences and no formal 
order is entered. If no settlement can be obtained in this 
mammner, the Commission may suggest that a formal com- 
plaint be filed, or may institute a formal proceeding on 
its own motion, or both.” 


3. Subpoenas 


The statutes delegate to the Commission the power to 
take the testimony of witnesses and to compel the produc- 
tion of documents.** The power to subpoena is an ex- 
tremely important one because, in its absence, it would 
be possible for parties to defeat the entire legislative pur- 
pose by refusing to testify or to produce records.” 

While the statute requires attendance from any place 
in the United States or at any designated place of hear- 
ing,” the courts have indicated that the requirement must 
be kept within reasonable limits and must not be unduly 
burdensome.*’ In a case construing an identical statutory 
provision, the Court of Appeals of the District of Colum- 
bia refused to enforce a direction to officers of a bank in 
San Francisco to produce in Washington, D. C., books 
and records relating to bank items and practices covering 
a ten-year period.” 


31 Supra note 23 at 24. 

32 Supra note 13. 

33 Blachly and Oatman, A New Approach to the Reform of Regulatory Pro- 
cedure (1944) 32 Geo. L. J. 325; Pekalis, Legal Technique and Political Ideol- 
ogies (1943) 41 Micu. L. Rev. 665. In the absence of the subpoena power, 
validity exercised, the power to investigate “is, in effect, a power of inspection 
at the employer’s place of business to be exercised only on his consent.” Cudahy 
Packing Co. v. Holland, 315 U. S. 357, 364, 62 Sup. Ct. 651, 86 L. ed. 895 
(1942). 

34 Supra note 13. 

35 F. T. C. v. American Tobacco Co., 264 U. S. 298, 44 Sup. Ct. 336, 68 L. ed. 
696 (1924); Mobile Gas Co. v. Patterson, 288 F. 884 (D. C. Ala., 1923); 
Cudahy Packing Co. v. United States, 15 F. (2d) 133 (C. C. A. 7th, 1926). 

36 Bank of America v. Douglas, 105 F. (2d) 100, (App. D. C., 1939). Chief 
Justice Groner stated, at p. 107: “ . we think it a fair statement that Con- 
gress never intended that the power should be exercised to bring from one side 
of the country to the other the principal officers of a bank and the books and 
records covering a period of ten years to appear before an examiner of an 
administrative commission.” 
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The regulations provide that subpoenas shall issue only 
upon written application, unless directed by the Commis- 
sion upon its own motion. Applications to compel wit- 
nesses to produce documentary evidence must be verified 
and specify the documents desired and the facts té be 
proved by them. 

In case of contumacy or refusal to obey a subpoena, the 
statutes®’ provide that the Commission may invoke the aid 
of ‘any court of the United States within the jurisdiction 
within which such investigation or proceeding is carried 
on, or where such person resides or carries on business.” 
The court may issue an order requiring the person to ap- 
pear before the Commission to testify or produce records 
and any failure to obey the order of the court “may be 
punished by such court as a contempt thereof.” Willful 
refusal is a misdemeanor subject to a fine or imprison- 
ment. It has been held, however, that an order of the 
Commission requiring appearance and the production of 
documents is nothing more than a notice and that the 
statute confers no authority upon the Commission to en- 
force its direction save by application to a federal court; 
in which proceedings, respondents would have full oppor- 
tunity to contest the validity of the order. The provision 
that the person shall be subjected to a penalty only for 
“willful” refusal affords ample protection against the 
imposition of the penalty where the refusal is bona fide.* 


4. Depositions 


Depositions are provided for by the statutes” and the 
procedure for their taking is prescribed in considerable 
detail. The testimony of any witness may be taken at the 
instance of any party after the proceedings are at issue 
and, by order of the Commission, at any stage of the pro- 
ceedings. Any person may be — to appear and to 


37 one note 1, § 307(c); supra note 2, § 14(d : 

“oF. PF. S ¢ Metropolitan Edison Co., 304 ie S. 375, 58 Sup. Ct. 963, 82 
Lk. ed. 1408 (1938); Mo. P. & L. Co. v. F. P. ce 131 F. (2d) 148 (C. C. A. 
5th, 1942). 


39 Supra note 1, §§ 307(d), (e), (f); supra note 2, §§ 14(e), (f), (g). 
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produce documentary evidence. Depositions of witnesses 
in foreign countries may be taken before a person desig- 
nated by the Commission or agreed upon by stipulation 
in writing, filed with the Commission. 


5. Prehearing Procedure 


The Commission, by regulation,*’ has provided for in- 
formal prehearing conferences to consider the possibility 
of simplifying the issues, exchanging exhibits, obtaining 
admissions of fact or documents, limiting the number of 
witnesses and otherwise expediting hearings. The results 
of the conference are reduced to the form of a written 
stipulation, which may be received at the hearing as part 
of the record. 

The practical value of prehearing procedures is greatly 
lessened by the provision in the regulations” that the 
Commission shall not be bound by stipulations. It would 
be dangerous, indeed, for one who has the burden of proof 
to rely upon a stipulation to bear any essential part of that 
burden, unless he first has assurance that the Commission 
will be bound by the stipulation. Furthermore, the ex- 
treme liberality of the Commission in permitting inter- 
ventions as late as five days before the hearing, and often 
later, discourages use of the prehearing procedure. 


6. Hearings 


The statutes provide that hearings may be held “before 
the Commission, any member or members thereof, or any 
representative of the Commission designated by it, and 
appropriate records thereof shall be kept.” * 

On November 3, 1939, the Commission entered an 
order** empowering the Chairman or Acting Chairman 
to designate a commissioner, trial examiner, or other 
member of the Commission’s staff, to preside in each mat- 

40 §§ 1.147; 50.59. 

41 §§ 1.120; 50.50. 

42 Supra note 1, § 308(a); supra note 2, § 15(a). 


43 Re: Order Authorizing Commissioners and Others to Preside at Hearings, 
2 F. P. C. 633 (1939). 
9 
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ter set for public hearing and empowered such officer to 
administer oaths, subpoena witnesses and compel their 
attendance and take evidence and perform other appro- 
priate duties. 

The powers of the presiding officer are quite limited. 
He does not sit as an administrative tribunal of the first 
instance. He merely rules upon motions which will not 
dispose of the proceedings, decides questions with respect 
to evidence and fixes the time for filing of briefs, but he 
may not extend such time without the approval of the 
chief examiner and the supervising commissioner.“ 

The statutes provide that all hearings shall be governed 
by “rules of practice and procedure to be adopted by the 
Commission, and in the conduct thereof technical rules 
of evidence need not apply. No informality in any hear- 
ing ... or in the manner of taking testimony shall in- 
validate any order, decision, rule or regulation issued 
under the authority of this Act.” * 

The regulations provide for setting of hearings, giving 
notice thereof, entry of appearance and other matters pre- 
liminary to hearings.“ 

Hearings before the Federal Power Commission are 
commonly quite formal and similar in character to tradi- 
tional courtroom decorum. They are necessarily” intend- 
ed to afford the parties a full and realistic opportunity to 
present their evidence, to test the evidence of adversaries 
by cross-examination, and to present a complete record 
in the event of judicial review. 

The examiner calls the hearing to order. He reads the 
order of the Commission setting the hearing and desig- 
nating the hearing officer. The appearances of parties and 
their counsel are noted and opportunity for opening state- 
ments is afforded. The complainant or applicant, who has 


44 Supra note 4 

45 Supra note 9 

46 §§ ‘: 150-1. 157; 50.60-50.65. 

“eF. F.C. ¥v. Natural Gas Pipe Line Co., 315 U. S. 575, 583-584, 62 Sup. Ct. 
736, 86 L. ed. 1037 (1942) ; Edwards v. United States, 312 U. S. 473, 482, 61 
Sup. Ct. 669, 85 L. ed. 957 (1941). 
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the burden of proof,** opens and closes. In investigations 
or other special proceedings or when proceedings have 
been consolidated for hearing, the hearing officer desig- 
nates who shall open and close. Intervenors follow the 
parties on whose behalf they have intervened, or, if they 
do not support either party, the hearing officer designates 
at what stage of the proceedings the intervenors shall be 
heard. 
7. Evidence 


Evidence is either parol,“ documentary,” by deposi- 
tion” or by stipulation.” 

The hearing office: rules upon the admission or exclu- 
sion of evidence, unless he shall determine that it is 
necessary to certify questions relating thereto to the Com- 
mission. He may call for additional evidence or may au- 
thorize any party to file specific documentary evidence.” 

The regulations provide that an expert witness, with 
the approval of the presiding officer, may reduce his tes- 
timony to writing. Such written testimony is subject to 
the rules of admissibility (but “technical rules of evidence 
need not apply”) to cross-examination and to motions to 
strike. The Commission or the hearing officer may direct 
that the testimony of experts shall be given in this man- 
ner, and if so, shall provide a reasonable time for its 
preparation. The Commission may limit “appropriately” 
the number of expert witnesses that may be heard on any 
issue.” 

Documentary evidence is received where it is relevant 
and material. If contained in a document with other ma- 
terial, the portion offered must be plainly designated and 
it may be read into the record, or if the hearing officer so 


48 §§ 1.153; 50.63. 

49 §§ 1.150; 50.60. 

50 §§ 1.110; 50.43. 

51 Supra note 49. 

52 §§ 1.140-1.144; 50.55-50.59. 

53 §§ 1.154; 50.64. 

54 §§ 1.156-1.157; 50.65(a)-50.65(b). 
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directs, a true copy may be received as an exhibit.” Any 
matter contained in a report or document on file with the 
Commission may be offered in evidence by reference and 
need not be produced or marked for identification.” 

Designated portions of the record in other proceedings 
must be offered in exhibit form unless the party offers to 
furnish copies when required by the Commission, or the 
portion is specified with particularity, or the parties at 
the hearing stipulate upon the record that it may be in- 
corporated by reference.” 

All documentary evidence is subject to objection,” and 
copies must be furnished to opposing counsel” and to the 
Commission.” Here the intervenors must be accommo- 
dated regardless of the expense and inconvenience to the 
party producing the document. The hearing officer may 
require the presentation of further evidence by any of 
the parties or by the staff of the Commission at the hear- 
ing before it has been closed, or at a further hearing after 
the close of testimony.” 


8. Transcript of Testimony 


The regulations provide for a stenographic record of 
the proceedings and for such copies of transcripts thereof 
as the Commission requires for its own use, but copies are 
not furnished to the parties by the Commission.” They 
may be obtained by anyone at his own expense from the 
official stenographer. 


9. Oral Argument 


The statute makes no specific reference to oral argu- 
ment, but the regulations provide that a party desiring 
oral argument “before the presiding commissioner, exam- 
iner or other representative” should notify him before or 


55 Supra note 50. 
56 §§ 1.111; 50.44. 
57 | 1.112; 50.45. 
58 §§ 1.113; 50.46. 
58 H 1.114; 50.47. 
60 §§ 1.116; 50.49. 
61 Supra note 53. 
62 §§ 1.160; 50.66. 
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at the hearing and he “may” arrange to hear the argu- 
ment at the close of the testimony, placing such time 
limits thereon as he may determine. The argument is 
transcribed with the record and becomes available to the 
Commission for consideration in deciding the case. 


10. Closing the Record 


Except as the hearing officer may require additional 
evidence,” he will not receive in evidence or consider as 
a part of the record any documents submitted after the 
close of testimony.” It is important that a party who 
wishes to furnish an exhibit after the close of the hearing 
obtain a stipulation in the record that the document may 
be received in the record and an order of the hearing 
officer approving the stipulation and reserving an exhibit 
number for the document. 

11. Briefs 

The statutes do not specifically provide for briefs, but 
the regulations provide for the filing of briefs and that 
each brief shall contain an abstract of the evidence relied 
upon by the party filing it, a concise statement of the case, 
an analysis of exhibits, requests for specific findings, and, 
if more than twenty pages, an index and a list of cases 
cited. The hearing officer fixes the time for filing and 
service of the respective briefs. All briefs must be served 
upon all of the parties or their attorneys before filing and 
fifteen copies furnished to the Commission. The party 
failing to file an initial brief may not file a reply brief 
except upon leave granted.” 


12. Applications for Further Hearing, Rehearing, Re- 
argument, Reconsideration or Modification of an Order 


Such applications must be made by petition under oath, 
stating the grounds relied upon, filed with the Commis- 


63 §§ 1.170; 50.67. 
64 Supra note 53. 
65 §§ 1.155; 50.65. 
66 §§ 1.171-1.174; 50.68-50.71. 
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sion and served upon all of the parties or their attorneys. 
If the application is for further hearing or reopening to 
take further evidence, the nature and purpose of the evi- 
dence must be briefly stated and it must not be cumulative. 
If the application is for rehearing, reargument or recon- 
sideration, the errors relied upon must be specified, and, 
if the application is to vacate, reverse or modify by reason 
of matters arising since the hearing, the matters relied 
upon must be set forth. The regulations provide that such 
petitions must be filed within thirty days after service of 
the order,” but the statutes provide that an application 
for rehearing must be filed “within thirty days after the 
issuance of such order.” “ 


13. Decision by the Commission 


The order of November 3, 1939,” provides that “the 
presiding officer . . . (is authorized and directed) 
to prepare a report of the proceedings and transmit the 
same to the Commission.” This is the only provision (by 


statute or regulation) for participation by the hearing 
officer in the decision of the issues. He is not required 
to file proposed findings of fact or a proposed order,” and 
there is no provision for informing the parties of the con- 
tents of the examiner’s report nor for their filing excep- 
tions thereto.” The regulation does not limit the officer 
solely to a consideration of matters presented in the record 
and does not preclude him from consultation with mem- 
bers of the Commission’s technical staff, who participated 
as attorneys or witnesses in the presentation of the issues 


87 §§ 1.180-1.183; 50.72-50.75. 

68 Supra note 1, § 313(a); supra note 2, § 19(a). 

89 Supra note 43. 

70 Hartford Elec. Light Co. v. F. P. C., 131 F. (2d) 953, (C. C. A. 2d, 
1942), holding that the statute does not require that the examiner’s report be 
served nor that the Commission rely upon it in reaching its decision, and the 
report need not be included in the record on review. Kidder Oil Co. v. F. T. C., 
117 F. (2d) 892 (C. C. A. 7th, 1941) held that where the examiner’s report was 
served and parties filed exceptions thereto and supported their exceptions with 
briefs, it was within the discretion of the reviewing court to order that the 
report be included in the record. 


71 Supra note 70. 
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at the hearing. Inquiry among present and former mem- 
bers of the Commission’s staff leads to the conclusion that 
the examiner is, truly, a man of mystery. He may have 
sat for weeks hearing evidence in a case, but what he 
thinks about it, what is contained in his report, what 
weight is given to his report, and what becomes of it are 
matters unknown to the litigants. 

It is said that when technical problems arise which the 
hearing officer feels require the aid of engineers or ac- 
countants, he consults the chief examiner, who assigns 
members of the staff of the appropriate bureau who have 
not participated in the case to assist the examiner, and 
consultation with those who have participated is not per- 
mitted in the absence of the adverse parties, and that, 
when the examiner’s report is completed, it is submitted 
to the Commission with briefs, record and files, and the 
Commission proceeds to a decision in the matter.” 

The order of the Commission must be supported by suf- 
ficient findings of fact to comply with the requirements 
of due process."* However, it may or may not be accom- 
panied by a written opinion. It is said that only fifty-one 
opinions were written by the Commission between the 


years 1930 and 1941." 
14. Application for Rehearing 


The statutes’ provide that “any person, state, munici- 
pality or state commission aggrieved by an order issued 
by the Commission in a proceeding” to which it was a 
party may apply for a rehearing within thirty days after 
the issuance of the order. “The application for rehearing 
shall state specifically the ground or grounds upon which 
such application is based.” The Commission may grant 

72 Supra note 23 at 36. 

73 United States v. Carolina Freight Carriers Corp., 315 U. S. 475, 488-89, 
62 Sup. Ct. 722, 86 L. ed. 971 (1942) ; Opp Cotton Mills, Inc. v. Administrator, 
supra note 6 at 144; United States v. B. & O. R. R. Co., 293 U. S. 454, 462, 
464, 55 Sup. Ct. 268, 79 L. ed. 587 (1935); Florida v. United States, 282 U. S. 
194, 51 Sup. Ct. 119, 75 L. ed. 291 (1931). 


74 Supra note 23 at 37. 
75 Supra note 68, 
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or deny rehearing or abrogate or modify its order without 
further hearing, and, unless the Commission acts upon the 
application within thirty days, it is deemed to have been 
denied. No proceeding to review any order of the Com- 
mission shall be brought by any person unless such person 
shall have made application to the Commission for a re- 
hearing. 

Any party “aggrieved by an order issued by the Com- 
mission” may obtain a review of such order in the Circuit 
Court of Appeals of the United States for the circuit 
wherein “the natural gas company to which the order re- 
lates is located or has its place of business” or in the Unit- 
ed States Court of Appeals for the District of Columbia 
by filing a written petition in the court, within sixty days 
after the order of the Commission upon the application 
for rehearing, praying that the order of the Commission 
be modified or set aside in whole or in part.” Not all 
parties to a proceeding are “aggrieved” persons within 
the meaning of the hearing and review statutes."* The 


order complained of must be a final order affecting a sub- 
stantive right “of a definitive character dealing with the 
merits of the proceeding. .. .” A competitor of an 


76 Panhandle Eastern Pipe Line Co. v. F. P. C., 65 Sup. Ct. 821, 824 (1945). 
Mr. Justice Douglas said: “Review in any circuit where the natural gas com- 
pany is located or has its principal place of business is designed to serve the con- 
venience of the company. The general grant of authority in § 19(b) to all the 
Courts of Appeal suggest that the question of which one should exercise the 
power in a particular case is a question of venue . . . The right to have a case 
heard in the court of proper venue may be lost unless seasonably asserted . . . 
It may be waived by any party, including the government.” 

77 Supra note 1, § 313(b); supra note 2, § 19(b). 

78 Mere protection of a competitive advantage does not entitle a party to 
maintain an independent legal action. Hines, Yellow Pine Trustees v. United 
States, 263 U. S. 143, 44 Sup. Ct. 72, 68 L. ed. 216 (1923) ; Sprunt & Son, Inc. 
v. United States, 281 U. S. 249, 50 Sup. Ct. 315, 74 L. ed. 832 (1930) ; Alabama 
Power Co. v. Ickes, 302 U. S. 464, 58 Sup. Ct. 300, 82 L. ed. 374 (1938) ; 
Tenn. Elec. Power Co. v. T. V. A., 306 U. S. 118, 59 Sup. Ct. 366, 83 L. ed. 
543 (1939); Indian Valley R. R. v. United States, 52 F. (2d) 485 (N. D. 
Calif., 1931), aff'd 292 U. S. 608, 54 Sup. Ct. 775, 78 L. ed. 1469 (1934) ; Mof- 
fat Tunnel League v. United States, 289 U. S. 113, 53 Sup. Ct. 543, 77 L. ed. 
1069 (1933). See also: North Coast Transportation Co. v. United States, 54 
F. Supp. 448, (N. D. Calif., 1944), aff'd 323 U. S. 668, 65 Sup. Ct. 62, 89 L. ed. 
29 (1944), holding that if “the establishment of a competing line were deter- 
mined to be in the public interest, no constitutional right of plaintiff would be 
invaded merely by permitting competition”; Wis. Coal Bureau, Inc. v. P. S. C., 
244 Wis. 435, 12 N. W. (2d) 743 (1944). 

79 F,. P. C. v. Metropolitan Edison Co., supra note 38 at 384. 
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applicant cannot complain that a certificate granted by 
the Commission is void because conditions attached there- 
to by the Commission are beyond its power where he is 
aggrieved, if at all, by the granting of the certificate and 
not by the conditions. Only the applicant could complain 
of the conditions.” 

The statutes specifically state: “No objection to the 
order of the Commission shall be considered by the court 
unless such objections shall have been urged before the 
Commission in the application for rehearing unless there 
is reasonable ground for failure so to do.” The impor- 
tance of the application for rehearing cannot be over- 
emphasized. It should be prepared with extreme care and 
should state clearly and in detail each and every objection 
to the order. What may be regarded by the draftsman of 
the application as merely a supporting argument under a 
specific objection may be held to be excluded from con- 
sideration on review because it was not specifically urged 
as an objection in the application for rehearing. 

In a recent rate case under the Natural Gas Act, the 
company, in its application to the Commission for rehear- 
ing, objected to the Commission’s treatment of its pro- 
duction and gathering properties but did not specifically 
urge that such treatment amounted to an exercise by the 
Commission of jurisdiction over properties excluded from 
its jurisdiction by Section 1(b) of the Natural Gas Act. 
In the Supreme Court the company raised the point and 
argued that, being an objection going to the jurisdiction 
of the Commission over the subject-matter, it could be 
raised at any time and could not be waived and, in any 
event, it amounted to no more than a supporting argument 
under the company’s objection to the Commission’s treat- 
ment of its production and gathering properties. The 
Supreme Court held, however, that the question of juris- 


80 Arkansas-Louisiana Gas Co. v. F. P. C., 113 F. (2d) 281 (C. C. A. 5th, 
1940). 
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diction had not been raised in the application for rehear- 
ing and could not be considered on judicial review." 


F. THE LAWYER’S CRITICISMS 


Discussions and correspondence with many attorneys 
who have practiced extensively before the Commission 
disclose a consistent dissatisfaction with the procedure 
and practice. 

Some of the criticisms point out defects that are inher- 
ent in the general statutory scheme of administrative 
regulation and apply with equal force to other adminis- 
trative tribunals. They have been the subject of consider- 
able discussion during the last few years” which has cul- 
minated in proposed legislation now pending before the 
Congress.” 

Other objections are peculiar to the Federal Power 
Commission, since they consist of criticisms of its opera- 
tions within the framework of the applicable statutes. 

Briefly summarized, it is the considered opinion of a 
substantial number of practitioners who have represented 
public utilities and natural gas companies that the Fed- 
eral Power Act and the Natural Gas Act, as administered 
by the Commission under its present rules and regulations, 
afford due process of law in form only and deny the sub- 
stance of due process.“ It is felt that the Commission 
has determined to impose certain social and economic re- 
forms upon the electric power and the natural gas busi- 


81 Supra note 76. 

82 Henderson, Lawyers Urge Judicial Curbs on Administrative Abuses (1943) 
29 A. B. A. J. 681; Sumners, American Capacity for Self-Government Is Being 
Destroyed by Bureaucracy (1944) 30 A. B. A. J. 3; Pound, The Challenge of 
the Administrative Process (1944) 30 A. B. A. J. 121; Smith, /mproving the 
Administration of Justice in Administrative Processes (1944) 30 A. B. A. J. 
127; McFarland, Administrative Law and the Future (1944) 18 Tenn. L. Rev. 
157; Rule Making Under the Proposed Administrative Procedure Act (1945) 
39 Int. L. Rev. 273; Oppenheimer, The Supreme Court and Administrative 
Law (1937) 37 Cou. L. Rev. 1; Blachly and Oatman, supra note 33. 

83S. 7 and H. R. 1203, 79th Cong., (1945), the McCarran-Sumners Admin- 
istrative Procedure Bills. 

84 The essence of their view is expressed in the statement of Mr. Carl Mc- 
Farland, addressed to the subject of administrative justice generally: “. . . the 
emotional urge to regulate outweighs the deeper problems of how to regulate.” 
McFarland, Administrative Law and the Future (1944) 18 Tenn. L. Rev. 157, 
169. 
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nesses; that broad delegation of authority to determine 
its own procedure, coupled with the “substantial evidence 
rule,” have given the Commission the instruments to ac- 
complish its objective; that the Commission has substan- 
tial control over the tenure of office of its examiners and 
of the members of its staff, and this tends to make them 
unduly subservient to the Commission. 

There is uniform criticism of the delay and expense 
involved in a hearing which, it is said, are attributable to 
almost unlimited intervention, unnecessarily protracted 
cross-examination, “fishing expeditions” on immaterial 
matters by the Commission’s staff, the requirement of the 
introduction of engineering and accounting detail beyond 
the necessities of the immediate issue, and the failure to 
streamline and shorten hearings by the use of stipulations, 
prehearing conferences and other informal procedure. 

The manner in which the Commission arrives at a deci- 
sion after hearing is a subject of much concern. The Com- 
mission’s order of November 3, 1939, provides only that 
the hearing officer shall file a report with the Commis- 
sion; it does not prescribe how the report shall be pre- 
pared. The report is not served on the parties and they 
have no opportunity to file exceptions to it. The Com- 
mission is free to ignore the report in its decision of the 
issues. As a result, it is generally believed that the exam- 
iner’s report is not always the expression of his independ- 
ent judicial opinion, and is not given any weight unless 
it substantiates and supports preconceived opinions of the 
Commission. 

Some express the belief that in reaching its decision the 
Commission is unduly influenced by the staff. They base 
this belief on the fact that the records in most of the cases 
involving applications for certificates, authorizations, etc., 
and particularly rate cases, are tremendous, and they think 
it is physically impossible for the members of the Com- 
mission, engrossed with numerous administrative duties 
and facing a congested docket of cases, to read the record 
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in a case and adequately inform themselves of the issues 
and the evidence bearing thereon.“ With the exception 
of the delay in getting a case heard, the protracted hearing 
and the burdensome and expensive requirements with re- 
spect to supplying copies of exhibits, these lawyers have 
no criticism of the procedure in adversary proceedings up 
to the point where the hearing is closed and the matter is 
submitted for decision. At that point they lose confidence 
in the procedure because they believe that the Commis- 
sion, in reaching its decision, relies heavily on the mem- 
bers of its staff who participated in the hearing, are 
familiar with the record, and have fixed ideas as to how 
the case should be decided. 

We do not subscribe to all of these criticisms. We do 
deplore the fact that a substantial number of lawyers 
actively practicing before the Commission entertain such 
fears and beliefs and that there is such uniform dissatis- 
faction with the Commission’s practice and procedure in 
adversary proceedings. It is within the power of the 
Commission to remove the principal causes of this dis- 
satisfaction and lack of confidence by revising its practice 
and procedure within the limits of its present statutory 
delegation of power. 

We find that dissatisfaction with the present rules and 
regulations of the Commission is also present among mem- 
bers of the Commission’s staff. Their criticism is directed 
primarily to the cumbersome methods of disposing of 
minor cases and purely procedural matters which do not 
affect the substantive rights of any party. It appears that, 
under the present practice, the staff is burdened with the 
preparation of many formal orders supported by memo- 
randa where the matter could readily be disposed of by 
a supervising commissioner informally and by a short 
order prepared by the petitioning party. 

85 Cf., Comments of Mr. Chief Justice Hughes in the first Morgan case, 
Morgan v. United States, 298 U. S. 468, 480, 56 Sup. Ct. 906, 80 L. ed. 1288 


(1936), and in the second Morgan case, Morgan v. United States, 304 U. S. 1, 
18-20, 58 Sup. Ct. 773, 82 L. ed. 1129 (1937). 
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G. CONCLUSION 

We have felt obliged to set forth, as we have, the sub- 
stance of the criticisms submitted to us by those lawyers 
who have responded to our inquiries. We cannot conclude 
this article, however, without stating that no one has ques- 
tioned the personal integrity of the members of the Com- 
mission and its staff and the examiners, and everyone has 
a high regard for their professional ability in their re- 
spective fields. It is apparent, however, that the staff can- 
not be both advocate and judge and that the Commission 
cannot possibly acquaint itself sufficiently with the facts 
brought out in an extensive record without aid from some 
source. Between the staff and the Commission stands the 
examiner, who was actually the trier of the facts. He has 
heard all of the evidence and is best qualified to aid the 
Commission in reaching its decision on the facts estab- 
lished in the record. Confidence in the procedure is lost, 
however, if the parties have no opportunity to know what 
is in the report or to file exceptions thereto. 


We believe that it would be helpful if the Commission 
would sponsor the organization of a committee composed 
of experienced attorneys from its legal staff and attorneys 
representing the point of view of the industries subject to 
its regulation to make a thorough study directed toward 
revision of the rules and regulations and to submit recom- 
mendations to the Commission. 





CONTRIBUTIONS OF THE FEDERAL POWER 
COMMISSION TO THE ESTABLISHMENT 
OF THE PRUDENT INVESTMENT 
DOCTRINE OF RATE-MAKING 
JAMES C. BONBRIGHT * 


Judged by its influence on utility regulation through- 
out the United States, the most important accomplishment 
of the Federal Power Commission has been its successful 
effort to establish a “prudent investment” principle of 
rate control and to defend the application of the principle 
in the Supreme Court of the United States against attack 
based partly on the assumed Constitutional requirement 
of a “reasonable return on fair value.” 

Readers of this article need no reminder of the sig- 
nificance of a shift from adherence to a rate base pre- 
sumed to be measured by “value” to a rate base derived 
from data of actual cost. For many years, rate regulation 
has labored under an almost fatal handicap in its subjec- 
tion to the judicially prescribed and interpreted rule of 
“fair value.” So far as concerns any requirement of the 
Federal Constitution, this handicap has now been re- 
moved as a result of Supreme Court decisions upholding 
the validity of natural gas rate orders made by the Fed- 
eral Power Commission. 

The following paragraphs will review briefly the rate 
base aspects of these recent decisions, and the actions of 
the Commission leading up to them.’ But the contribu- 
tions of the Commission to the technique of sound regula- 
tion are by no means confined to its negative, though 
important, role in discrediting the “fair value” rule. In 
addition, the Commission has made a noteworthy begin- 
ning in the difficult task of developing the alternative 


* Chgirman, The Power Authority of the State of New York. 

1 For a more detailed review of the Commission’s experience with rate regu- 
lation down to 1942, see Baum, THE FEDERAL Power COMMISSION AND STATE 
Utmity REGuLATIon (1942), Chap. 5. 

[ 136] 
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“prudent investment” principle as a practical standard of 
rate control. A comment on the nature and significance 
of this latter work is reserved for the last section of the 
present article. 


COMMISSION’S SUPPORT OF THE PRUDENT INVESTMENT 
DOCTRINE PRIOR TO THE NATURAL GAS RATE CASES 


Not until the passage of the Federal Power Act in 
1935, followed by the Natural Gas Act in 1938,° did the 
Commission receive jurisdiction over public utility rates 
sufficiently broad to permit it to make a practical appli- 
cation of any basic principle of rate control. Neverthe- 
less, in its later support of the “prudent investment” 
principle it derived encouragement from its original 
statute, the Federal Water Power Act of 1920. Under 
this Act, the holder of a water-power license is subject 
to a “recapture clause” permitting the government to 
take over the project, at the end of the license period, on 
payment of an amount equal to “net investment,” not to 
exceed “fair value,” plus possible severance damages 
to related property not taken. This same “net investment”’ 
is to be used as the rate base in those instances in which 
jurisdiction to regulate rates is conferred upon the Fed- 
eral Power Commission.’ 

Since the license provisions of the Federal Water 
Power Act are contractual in nature, the “net investment” 
feature was not subject to the same type of Constitutional 
challenge that could be raised against it in an ordinary 
rate case. Moreover, the Act so restricted the Commis- 
sion’s rate-making powers that only in a few exceptional 
cases was any attempt made to exercise these powers. 


249 Stat. 838 (1935), 16 U. S. C. § 792 et seq. 

% 52 Stat. 821 (1938), 15 U. S. C. §717 et seq. 

441 Stat. 1063 (1920), now, as amended, Title I of the Federal Power Act, 
49 Stat. 803 (1935), 16 U. S. C. § 791 et seq. 

5In the FirrH ANNUAL REPORT OF THE FEDERAL Power Commission (1925), 
p. 5, the Commission suggested that in regulating the rates of federal licensees, 
state agencies might, at their option, adopt net investment as a rate base with 
respect to project properties. No attempt by a state commission to adopt this 
suggestion has come to my notice. 
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Nevertheless, there is significance in the fact that Con- 
gress did not believe that the public would be adequately 
protected by the traditional “fair value” standard. In- 
deed, the net investment provision of the 1920 Act has 
been called the “first Congressional repudiation of the 
‘fair value’ rule.” ® 

Despite the precedent set by the Act of 1920 in favor 
of an actual cost or “net investment” principle of rate- 
making, Congress did not incorporate a similar mandate 
as to the rate base when it authorized the Commission to 
regulate interstate wholesale rates for electricity in 1935 
and for natural gas in 1938. These two Acts followed 
the conventional language of American public utility 
statutes by requiring merely that the rates shall be “just 
and reasonable” and that they shall avoid “undue” dis- 
crimination or preference. The criteria of “justice” and 
“reasonableness” were left for the Commission to discover 
or establish. A Congressional preference, however, for a 
prudent investment rate base is implied by the types of 
inquiry that the Commission is authorized to make in 
order to determine what rates are reasonable. The Com- 
mission is expressly empowered to determine the “actual 
legitimate cost of the property of every public utility, the 
depreciation therein, and, when found necessary for rate- 
making purposes, other facts which bear on the determi- 
nation of such cost or depreciation, and the fair value of 
such property.” * 

There is reason to believe that Congress, in using the 
above language, was inviting the Commission to go as far 
as the Supreme Court would let it go in ignoring “fair 
value” and in paying exclusive attention to depreciated 
actual cost. This, at least, was the position taken by the 
Federal Power Commission in its brief before the Su- 


6 Baum, op. cit. supra note 1 at 185, citing hearings on H. R. 5423, 74th Cong., 
Ist Sess., (1935), House Committee on Interstate and Foreign Commerce. 

7 The Federal Power Act, supra note 2, Title II, § 208(a), relating to electric 
rates. Substantially identical provisions were incorporated in the Natural Gas 
Act, supra note 3, §6(a). 
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preme Court in the Hope Natural Gas case,* where the 
Commission was under the necessity of defending the 


statutory as well as the Constitutional validity of its rate 
order.® 


While the Commission was thus under no Congres- 
sional compulsion to challenge the fair value doctrine of 
rate-making, it was clearly encouraged to do so by the 
history of the legislation creating it and defining and ex- 
panding its powers. This statutory encouragement, more- 
over, was fortified by the fact that the Commission first 
acquired its major rate-making functions during the ad- 
ministration of President Roosevelt, who soon had the 
opportunity to determine the character of its membership. 
Aside from the fact that opposition to the rule of fair 
value had long been associated with “liberal” political 
and economic thought, Mr. Roosevelt had vigorously 
supported the prudent investment principle while Gover- 
nor of the State of New York—a support which he re- 
newed in his famous Portland, Oregon, speech during 
the Presidential campaign of 1932." 

Even before the legal validity of its own rate orders 


8F, P. C. v. Hope Natural Gas Co., 320 U. S. 591, 64 Sup. Ct. 281, 88 L. ed. 
333 (1944). But see Justice Jackson’s comment on Congressional intent in his 
dissenting opinion in this case at 639. 

% The Commission’s brief (pp. 37-38) noted that, when the Federal Power 
Act of 1935 was originally introduced in the Senate, its rate-making section 
specifically placed rate regulation on the prudent investment basis, (S. 2796, 
74th Cong., lst Sess., (1935)). According to the brief, the House Committee, 
apparently as a result of its study of the opinion of the Supreme Court in 
West v. Chesapeake & Potomac Tel. Co. of Baltimore, 295 U. S. 662, 55 Sup. 
Ct. 894, 79 L. ed. 1640 (1935), doubted whether an outright prudent investment 
provision would be held constitutional and therefore inserted the more flexible 
language of the present Act. 

Compare the valuation section of the 1935 amendment to the Railroad Bank- 
ruptcy Act of 1933 (§77 of the National Bankruptcy Act), 47 Stat. 1467 (1933), 
11 U. S. C. § 201 et seq.; 49 Stat. 911 (1935), 11 U. S. C. §205. The drafters 
of this section obviously wished to have the Interstate Commerce Commission 
use capitalized earning power as a basis of valuations to measure solvency. 
However, fearing that the Supreme Court might declare unconstitutional any 
statute requiring complete disregard of original or reproduction cost as a meas- 
ure of value, the drafters of the amendment phrased it so as to instruct the 
Commission to give to these latter data “only such effect ... as may be 
required by the law of the land, in the light of its [the railroad’s] earning power 
and all other relevant facts.” See 2 Bonsricut, Valuation of Property (1937) 
878-880. 

10] THe Pustic PAPERS AND ADDRESSES OF FRANKLIN D. Roosevett (1938) 
738. 

10 
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with respect to electric or natural gas companies could be 
tested on appeal, the Federal Power Commission filed or 
joined in amicus curiae briefs defending the prudent 
investment principle in two rate cases coming to the Su- 
preme Court from state commissions. In the first of these 
briefs, presented in 1937 along with oral argument, the 
Commission urged the unsoundness of the fair value rule 
and the practical advantages of an actual cost standard 
in defense of a rate order of the California Commission, 
which a lower court had held unconstitutional on the 
ground of failure to give proper consideration to the com- 
pany’s evidence of reproduction cost." A year or two 
later, the Commission’s legal and accounting staff joined 
in a brief for the United States arguing the constitution- 
ality of Pennsylvania’s “temporary rate” statute and of a 
rate order made under that statute,’ which the company 
had challenged as violating the doctrine in Smyth v. 
Ames.” Referring to the wide rate-making jurisdiction 
conferred upon the Federal Power Commission by the 
Act of 1935, the brief in the Pacific Gas case added: “If 
the Power Commission is to be required under the Con- 
stitution, in fixing electric rates, to consider reproduction 
cost as an essential element in the determination of a rate 
base, its administrative task will be well-nigh impossible 
of performance.” 

Although the Supreme Court upheld the state commis- 
sions in both of the above rate cases, it did not base its 
decisions on a repudiation of the traditional rules of rate- 


11R. R. Comm. of Calif. v. Pac. Gas & Elec. Co., 302 U. S. 388, 58 Sup. 
Ct. 334, 82 L. ed. 319 (1938). In this case briefs as amici curiae were also 
filed by the Pennsylvania P. U. C., the F. C. C., and the N. A. R. U. C. The 
Pennsylvania brief endorsed the “all out” position of the F. P. C. But the two 
other briefs were content to urge that the California Commission, after receiving 
and considering the reproduction cost estimates, was justified, under the circum- 
stances, in ignoring them as a measure of “fair value.” 

12 Driscoll v. Edison Light & Power Co., 307 U. S. 104, 59 Sup. Ct. 715, 83 
L. ed. 1134 (1939). The list of counsel on the brief for the United States was 
headed by the name of Robert H. Jackson, then Solicitor General of the United 
States and now an Associate Justice of the Supreme Court. 


13169 U. S. 466, 18 Sup. Ct. 418, 42 L. ed. 819 (1898). 
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making. In the Pacific Gas case, the Court, following 
somewhat the same position that it had taken in the ear- 
lier, Los Angeles Gas case,’* found the reproduction cost 
estimates so bad and the historical cost data so good (and 
so relevant in the light of current price levels), that the 
state commission’s refusal to give probative weight to the 
former data could not be held arbitrary even under the 
fair value requirement. In the Driscoll case, the Court 
was able to uphold the rate order on orthodox grounds, 
since the Pennsylvania Commission had given weight to 
reproduction cost even for the purpose of fixing tempo- 
rary rates. Justice Frankfurter, in a concurring opinion 
joined in by Justice Black, sharply criticized the majority 
opinion for appearing “to give new vitality needlessly to 
the mischievous formula for fixing utility rates in Smyth 
v. Ames.” 

Although these two amicus briefs failed to secure their 
immediate objective of inducing the Supreme Court to 
renounce Smyth v. Ames, their preparation gave the Fed- 
eral Power Commission’s legal and technical staffs a good 
education in preparing for the head-on collision with the 
fair value rule that was sure to come under the Commis- 
sion’s policy of making no concession to this rule what- 
ever, whether in substance or in the ritual of “weighing 
the evidence.” The collision took place as a result of rate 
orders made under the authority of the Natural Gas Act 
of 1938 and challenged by the companies both on statu- 
tory and on Constitutional grounds. 

Since the Commission’s control over electrical utilities 
antedated by three years its jurisdiction over natural gas, 
one might have anticipated that the prudent investment 
doctrine would receive its first crucial legal test in con- 
nection with the regulation of electric rates. Indeed, the 
Commission itself made its first applications of the doc- 


14 Los Angeles Gas & Elec. Corp. v. R. R. Comm. of Calif., 289 U. S. 287, 
53 Sup. Ct. 637, 77 L. ed. 1180 (1933). 
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trine to electric power cases.'* But the lack of an ade- 
quate technical staff and the pressure of more urgent 
duties deterred the Commission from initiating many 
electric rate investigations; and in those few rate reduc- 


tion orders that were issued, the companies did not appeal 
to the courts. 


THE NATURAL GAS RATE CASES 


The passage of the Natural Gas Act brought almost 
immediate complaints from state commissions and city 
officials against the wholesale rates charged by the great 
pipe line companies to the local distributors. Investiga- 
tion of these complaints has taken much of the time of 
the Commission and of its legal and technical staffs. Rate 
reductions ordered so far are said to aggregate more than 
$35,000,000 per annum; and many million dollars of re- 
funds have been distributed or are awaiting distribution. 

Needless to say, rate reductions of this magnitude, im- 
posed upon an industry hitherto largely free from regu- 
lation, were not accepted without a vigorous legal fight. 
Some of the most important issues in this litigation, such 
as those raised by the limitation of the Commission’s juris- 
diction to the regulation of interstate wholesale rates, are 
not within the scope of the present article, since they have 


15 The most important of these electric rate cases was Chicago District Elec. 
Generating Corp., 39 P. U. R. (N. S.) 263 (F. P. C. 1941), where the Com- 
mission ordered a $521,978 rate reduction, designed to make the rates yield a 
5 Ya percent return on actual cost minus the depreciation reserve (subject to a 
minor correction of the book reserve). Proffered evidence of reproduction cost 
was not even admitted into the record. Provision was made for automatic 
rate adjustments at six-month periods, so as to secure continued conformity 
with a 5% percent return. The order was not appealed. 

Other electric cases coming to my attention were: Albany Lighting Company, 
= FG. me. Ce oe) C.F. CG et ~ applying a prudent investment 
standard; Otter Tail Power Co., 33 P (N. S.) 257 (F. P. C. 1940), 
involving discrimination rather than rate , 4. a, Safe Harbor Water 
Power Corp., 34 P. U. R. (N. S.) 236 (F. P. C. 1940), in which the Commis- 
sion, in basing rates on “net investment,” undertook to do so under its juris- 
diction over licensees rather than under its jurisdiction over “public utilities.” 
The order was reversed for want of jurisdiction: Safe Harbor Water Power 
Corp. v. F. P. C., 124 F. (2d) 800 (C. C. A. 3d, 1941), cert. den., 316 U. S. 
663, 62 Sup. Ct. 943, 86 L. ed. 1740 (1942). At present the Safe Harbor whole- 
sale rates are under a new investigation, in which the Commission is proceeding 
under the entire Federal Power Act, not merely under the limited jurisdiction 
of Title I. 
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only a remote bearing on the choice of a proper rate base. 
But even when attention is confined to those aspects of the 
cases related to valuation, the precedents which they set 
are epoch-making in the history of public utility law. 

The first of the natural gas rate cases to reach the Su- 
preme Court was Federal Power Commission v. Natural 
Gas Pipe Line Company of America,” involving an in- 
terim order to reduce wholesale rates for gas, most of 
which was piped from Texas into the Chicago area for 
distribution. For the sake of securing an early provi- 
sional rate reduction, the Commission had accepted a rate 
base measured by the companies’ estimates of reproduc- 
tion cost new of physical property, but with no additional 
allowance for going value. On this undepreciated rate 
base* it had allowed a 6% percent rate of return, with 
provisions for annual depreciation and amortization ex- 
penses on a sinking fund basis. In the calculation of the 
sinking fund, interest was taken at the same rate as the 
accepted “reasonable rate of return,” namely, 6% percent, 
contrary to a conventional accounting practice of using a 
much lower rate. These departures from the Commis- 
sion’s preferred standard of depreciated actual cost were 
justified merely for temporary purposes, pending a more 
thorough investigation which, it was assumed, would re- 
sult in further rate reductions.” 

The Commission’s provisional use of reproduction-cost 
data made it unnecessary for the Court, in upholding the 
rate order, to pass upon the validity of a rate base meas- 
ured strictly by actual cost.'* But the majority opinion, 


16 315 U. S. 575, 62 Sup. Ct. 736, 86 L. ed. 1037 (1942). 

17 The provisional rate order directed the companies to file rate reductions 
totalling $3,750,000 in annual operating revenues. Following the Supreme 
Court’s decision sustaining this order, the companies entered into conferences 
with the Commission and agreed to make further reductions of $2,738,000 an- 
nually. The amount of these last reductions is said to have been calculated by 
reference to an investment rate base, with deduction of the full depreciation 
reserve. 

18 Nevertheless, the opinion of the Court established or fortified several im- 
portant precedents in the field of rate-making, notably: (1) approval of the 
Commission’s rejection of an $8,500,000 claim for going value, since the early 
outlays that gave rise to this claim were not proper charges to capital invest- 
ment and, in any case, appear to have been recouped out of previous revenues ; 
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by Chief Justice Stone, could well be construed to relieve 
the Commission from any Constitutional subjection to 
the fair value test. 


The Constitution | wrote the Chief Justice] does not bind rate- 
making bodies to the service of any single formula or combina- 
tion of formulas. Agencies to whom this legislative power has 
been delegated are free, within the ambit of their statutory au- 
thority, to make the pragmatic adjustments which may be called 
for by particular circumstances. Once a fair hearing has been 
given, proper findings made and other statutory requirements 
satisfied, the courts cannot intervene in the absence of a clear 
showing that the limits of due process have been overstepped. 
If the Commission’s order, as applied to the facts before it and 
viewed in its entirety, produces no arbitrary result, our inquiry 
is at an end.*® 


In their concurring opinion, Justices Black, Douglas 
and Murphy deemed the occasion appropriate “to lay the 
ghost of Smyth v. Ames, which has haunted utility regu- 
lation since 1898.” They feared that the majority opinion, 
with its reference to “constitutional requirements” and 
“the limitations of due process,” might be deemed to per- 
petuate “the fallacious ‘fair value’ theory of rate making 


in the limited judicial review provided by the Act.” 
Nevertheless, they wrote: 


As we read the opinion of the Court, the Commission is now 
freed from the compulsion of admitting evidence on reproduction 
cost or of giving any weight to that element of “fair value.” The 
Commission may now adopt, if it chooses, prudent investment 
as a rate base—the base long advocated by Mr. Justice Brandeis. 
And for the reasons stated by Mr. Justice Brandeis in the South- 
western Bell Telephone case there could be no constitutional ob- 
jection if the Commission adhered to that formula and rejected 
all others.?° 


(2) acceptance of actual cost rather than reproduction cost as the amortization 
base, in apparent conflict with the holding in United Railways v. West, 280 
U. S. 234, 265, 50 Sup. Ct. 123, 74 L. ed. 390 (1930)—the latter holding being 
expressly renounced in the subsequent Hope Natural Gas case, discussed below ; 
(3) approval of the Commission’s annual amortization allowance based on the 
estimated 23 year life of the business from its inception in 1932, as against the 
higher annual allowance claimed by the company as required to amortize the 
entire investment in the properties during the remainder of the estimated life 
period following the enactment of the Natural Gas Act; (4) acceptance of the 
6% percent rate of return as the interest rate on which to base the sinking-fund 
calculation. 

19 Supra note 16 at 586. 

20 Jd. at p. 606, 
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Any serious doubt as to whether the Natural Gas Pipe- 
line case had “laid the ghost of Smyth v. Ames”’™ was 
removed in 1944 by the decision in the celebrated Hope 
Natural Gas case. In ordering the Hope Natural Gas 
Company, then a subsidiary of the Standard Oil Company 
of New Jersey, to reduce its interstate wholesale rates by 
$3,609,857 annually, the Commission had allowed a 6% 
percent return on a rate base measured by actual cost 
minus a straight-line deduction for depreciation. Al- 
though reproduction cost estimates had been admitted in 
evidence, they were completely ignored in the final result. 
The company’s actual depreciation reserve was much in 
excess of the amount deemed proper by the Commission; 
and Commissioner Scott, in a dissenting opinion, had 
favored the deduction of the full book reserve on the 
ground that, even though excessive, it reflected a capital 
investment already contributed by past rate payers. But 
the Commission deducted only what it deemed the 
“proper” depreciation reserve. Approximately seventeen 
million dollars were also deducted from the company’s 
reported actual original costs on the ground that these 
costs (chiefly well-drilling expenses) , while chargeable to 
investment account under current accounting regulations, 
had actually been charged to operating expenses in con- 
formity with the earlier practice of the industry. 

The case came to the Supreme Court after the Com- 
mission’s order had been set aside by the Circuit Court 
for (a) the Commission’s failure to find “present fair 
value” in the light of data on reproduction cost; (b) “im- 
proper” exclusion from the rate base of the well-drilling 
and other capital costs previously charged to operating 
expenses; (c) failure to calculate both accrued deprecia- 
tion and annual depreciation expense on a value basis 
rather than on a cost basis; and (d) “invalidity” of the 


21 Hale, Does the Ghost of Smyth v. Ames Still Walk? (1942) 55 Harv. L. 
Rev. 1116. 
22Supra note 8. 
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Commission’s estimates of depreciation, since they were 
based on “theoretical” service-life calculations rather than 
on inspection of the properties.” 

Every one of these counts made by the Circuit Court 
against the Commission’s rate order was at least plausible, 
if not final, under the logic of the fair value rule. Yet the 
Supreme Court sustained the order in a decision accom- 
panied by five separate opinions, no one of which came 
to the defense of the fair value doctrine as a requirement 
of the United States Constitution. Justice Reed’s dissent- 
ing opinion was alone in contending that the Commis- 
sion should have adhered to the fair value standard. His 
position, however, was based on what he believed to be 
the implied mandate of Congress under the Natural Gas 
Act, rather than on a contention that the fair value stand- 


ard should continue to stand as the Constitutional “law 
of the land.’ ** 


Space does not permit here a review of the many im- 
portant issues raised by the opinions in this now famous 


5 


case.” Some of these issues are likely to be subjects of 
controversy for a long time to come. Clearly, however, 
the Court has now taken the position that legislatures and 
their administrative agencies may develop systems of rate 
regulation free from subjection to the fair value doctrine 
and free from the necessity of resorting to physical ap- 
praisals in arriving at a rate base. While the prudent 
investment principle is acceptable, not even this principle 


“3 Hope Natural Gas Co. v. F. P. C., 134 F. (2d) 287 (C. C. A. 4th, 1943). 

See Harbeson, The Demise of Fair Value (1944) 42 Micu. L. Rev. 1049. 

24 Justice Reed’s specific objection to the Commission’s rate base was not that 
it accepted actual cost rather than reproduction cost as a measure of “fair 
value,” but rather that it ignored those well-drilling costs and other capital 
outlays which the Company had actually charged to operating expenses in ear- 
lier years. Note also that the Justice identified reproduction cost, when used 
as a factor in the rate base, with “the minimum amount necessary to create at 
the time of the inquiry a modern plant capable of rendering equivalent service.” 
This is contrary to the Supreme Court’s past use of “reproduction cost” as 
referring to the cost of a substantially identical plant: McCardle v. Indianapolis 
Water Co., 272 U. S. 400, 417-418, 47 Sup. Ct. 144, 71 L. ed. 316 (1926). 

25 Hale, Utility Regulation in the Light of the Hope Natural Gas Case (1944) 
44 Cot. L. Rev. 488; Harbeson, supra note 23. 
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is imposed as a mandatory judicial standard in lieu of the 
rule in Smyth v. Ames.” 

Among the points made in the opinion of Justice Doug- 
las, speaking for the Court in the Hope case, the follow- 
ing may be noted for their important bearing on the 
general law of rate making: 


(1) “... ‘fair value’ is the net product of the process 
of rate-making—not the starting point, as the Circuit 
Court of Appeals held. The heart of the matter is that 
rates cannot be made to depend on ‘fair value’ when the 
value of the going enterprise depends on earnings under 
whatever rates may be anticipated.” 

(2) “If the total effect of the rate order cannot be said 
to be unjust and unreasonable, judicial inquiry under the 
Act is at an end. The fact that the method employed to 
reach that result may contain infirmities is not then im- 
portant.” 

(3) The Commission’s order “is the product of expert 
judgment which carries a presumption of validity.” 

(4) “Rates which enable the company to operate suc- 
cessfully, to maintain its financial integrity, to attract cap- 
ital, and to compensate its investors for the risks assumed 
certainly cannot be condemned as invalid, even though 
they might produce only a meager return on the so-called 
‘fair value’ rate base.” 

(5) In the light of the adequacy of the rates when 
judged by the criteria just mentioned, “we need not stop 
to inquire whether the failure of the Commission to add 
the $17,000,000 of well-drilling and other costs to the 
rate base was consistent with the prudent investment the- 
ory as developed and applied in particular cases.” ” 

In a long and distinguished dissenting opinion in the 


26 See Market Street Ry. Co. v. Calif. R. R. Comm., 65 Sup. Ct. 770 (1945), 
upholding the California Commission in fixing electric railway rates by refer- 
ence to a rate base far below either original cost or reproduction cost and 
measured by the price at which the company had offered to sell its properties 
to the City of San Francisco. The facts were peculiar, and the case is of un- 
certain relevance as a precedent. 


27 Supra note 8 at 601, 602, 605, 
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Hope case, Justice Jackson agreed with the majority opin- 
ion in overruling “the theory of the court below that ties 
rate-making to the fair-value-reproduction-cost formula.” 
But he broke even further from the traditions of rate- 
making in calling for a rejection of any rate base, how- 
ever measured, with respect to the production part of the 
natural gas business as distinct from the transportation 
part. He believed, moreover, that the Commission should 
have designed rate schedules so as to discourage the use 
of the country’s limited supply of natural gas for ordinary 
industrial purposes.” 

Since its decision in the Hope case, the Supreme Court 
has decided several other cases involving natural gas 
rates, notably, Colorado Interstate Gas Company v. Fed- 
eral Power Commission.” ‘The opinion was devoted 
largely to cost allocation and other problems arising by 
virtue of the Commission’s limited jurisdiction over the 
rates of the companies. On the subject of the rate base, 
however, it passed upon one important point by sustain- 
ing the Commission in disallowing an intercorporate 
profit as a part of the cost of acquired properties. The 
Commission had treated this item as a write-up rather 
than as constituting actual legitimate investment. 


WORK OF THE COMMISSION AND ITS STAFF IN DEVELOP- 
ING THE PRUDENT INVESTMENT PRINCIPLE AS A 
PRACTICAL BASIS OF RATE REGULATION 


The contributions of the Federal Power Commission 
to the technique of sound rate control are by no means 
limited to its distinguished rdle in securing the removal 
of the fair value doctrine as a Constitutional barrier to 


28 Justice Jackson also criticized the Court for its failure to indicate with 
greater definiteness the criteria of fairness by which it sustained the rate order. 
“The Court,” he wrote, “sustains this order as reasonable, but what makes it 
so or what could possibly make it otherwise I cannot learn.” Supra note 8 
at 645. 

2965 Sup. Ct. 829 (1945). In Panhandle Eastern Pipe Line Co. v. F. P. C., 
65 Sup. Ct. 821 (1945), sustaining the Commission’s rate order, the Court, in 
granting certiorari, had declined to review the Commission’s action in refusing 
to receive into the record evidence of reproduction cost. 
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effective regulation.” Indeed, from the standpoint of 
immediate influence on electric utility rates, the Commis- 
sion’s most significant accomplishment has been its annual 
publication of “Typical” electric bill comparisons, where- 
by the retail electric rates charged in one community may 
be compared to the rates charged elsewhere throughout 
the nation. Despite the fact that these comparative bills 
have seldom been recognized by courts or commissions as 
valid evidence of the reasonableness of the rates charged 
by any one company, they have had a potent effect in in- 
ducing public utilities to reduce rates shown to be out of 
line with the general trend. 

Even, however, in its regulation of rates under the 
prudent investment principle, the Commission and its 
staff have made noteworthy progress in developing the 
details of that principle so as to make it a practical basis 
of rate control. The importance of this task lies in the 
fact that “prudent investment” is not in itself a definitive 
standard of rate regulation. While it accepts actual cost 
as the primary measure of the rate base, it leaves open a 
wide range of choice as to whose costs should be included, 
as to what expenditures should be deemed “prudent,” 
and as to what deductions should be made for accrued 
depreciation or for other capital outlays that already have 
been or should have been amortized. Moreover, while 
the prudent investment doctrine has some bearing on the 
proper criteria of a “reasonable rate of return,” it leaves 
unsolved many important questions as to how this return 
should be measured. 


30 It is still too early to determine the extent to which the newer decisions 
of the Supreme Court will lead to a rejection of the fair value rule by state 
commissions and state courts in the light of the statutory and constitutional 
requirements of the particular states. Even after the Supreme Court’s decision 
nm FF. ©. ¥. Natural Gas Pipe Line Co., supra note 16, the Pennsylvania 
courts had reaffirmed “fair value” as a statutory requirement. People’s Nat- 
ural Gas Co. v. Pennsylvania P. U. C., 51 P. U. R. (N. S.) 129 (Pa. Super. 
Ct. 1943); 153 Pa. Super. 475, 34 A. (2d) 375 (1943). On the other hand, 
the Utah Commission has been sustained in basing rates on a prudent invest- 
ment principle. Utah Power & Light Co. v. P. S. C. of Utah, 152 P. (2d) 
542 (Utah, 1944). In Maryland the question is at issue in the still pending 
investigation by the Maryland Public Service Commission of the rates of the 
Consolidated Gas Electric Light & Power Co, of Baltimore. 
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Since the Commission’s rate cases have not yet been 
numerous, it has had only a limited opportunity to reach 
decisions on these important issues.*’ Of major signifi- 
cance, however, for their probable ultimate effect on its 
rules of rate-making have been its regulations and orders 
with respect to the valuation of public utility assets for 
accounting purposes. These rules of accounting do not 
necessarily predetermine the amounts of capital invest- 
ment that the Commission will allow for the purpose of 
fixing a reasonable return in a rate case.” Nevertheless, 
one of the most important characteristics of the prudent 
investment doctrine is the close association of its rules of 
rate-making with the correlative rules of accounting. 

Vigorously defended by writers friendly to the use of 
accounting regulation as an instrument of social control, 
these accounting policies of the Federal Power Commis- 
sion have been bitterly attacked by other writers—partic- 
ularly by members of the accounting profession.** ‘The 
issues raised by this controversy are so technical and their 
merits are so controversial that even a brief review would 


31 Before being accepted as general precedents, some of these decisions, such 
as that which disallowed the well-drilling expenses in the Hope Natural Gas 
case, seem to me to deserve critical reconsideration. 

82 For example, the accounting rules make a sharp distinction between the 
“original cost” of a utility asset (defined as cost to the person who first devoted 
the asset to the public service) and the acquisition cost of the same asset to 
the present accounting company. This distinction raises the question whether 
and under what circumstances the Commission will include in a rate base any 
excess in the price paid by the accounting company over and above original 
cost. Mr. Charles W. Smith, Chief of the Commission’s Bureau of Accounts, 
Finance and Rates, informs me that down to the present time the Commission 
has had no formal rate case involving a determination of the place of the 
acquisition adjustment account (Account 100.5) in the rate base. “It is true,” 
he writes, “that in one or two of the Commission’s opinions it has referred to 
an original cost rate base, but in those instances original cost and cost to the 
utility were the same.” 

33 For sweepingly critical articles see Paton, Accounting Policies of the Fed- 
eral Power Commission—A Critique (1944) 77 J. of Accountancy 432; Dohr, 
Power Price Fixing (1945) 79 J. of Accountancy 432 (1945), 80 ibid. 15, 111. 
For basically friendly articles see Kripke, A Case Study in the Relationship of 
Law and Accounting: Uniform Accounts 100.5 and 107 (1944) 57 Harv. L. 
Rev. 433, 693; Clader, The Accounting Emphasis in Public Utility Control 
(1944) 34 P. U. Forr. 531; Colbert, Advantages of Original Cost Classifica- 
tion of Plant (1945) 35 P. U. Fort. 333, 415. Certain aspects of the Commis- 
sion’s accounting policies are discussed critically by May, Accounting in the 
Light of Recent Supreme Court Decisions (1944) 77 J. or Accountancy 371. 
See also Kohler, Development of Accounting for Regulatory Purposes by the 
Federal Power Commission, infra pp. 152-173, 
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pass beyond the bounds of this article. The writer must, 
therefore, rest content merely to express the conviction 
that while some of the specific criticisms are well taken, 
the Commission is on sound ground in its basic philos- 
ophy of public utility accounting. But this conclusion is 
premised on my own acceptance of “prudent investment”’ 
rather than “fair value” as an appropriate measure of the 
rate base. Indeed, only in the light of the investment 
standard of rate-making do some of the accounting re- 
quirements of the Federal Power Commission and other 
modern public service commissions make good sense. It 
is significant that the most uncompromising criticisms of 
the Commission’s accounting policies come from writers 
who would prefer still to adhere to a fair value basis of 
rate-making. 

34 For example, if the accounting requirements are to be accepted for rate- 
making purposes, I doubt the consistency of a rule which requires the amortiza- 
tion “below the line’ (as an income deduction rather than as an operating 
expense) of all charges to Account 100.5 (acquisition adjustment) found to 


represent intangibles, even where the unamortised portions of these charges are 
allowed as a legitimate capital cost. 





DEVELOPMENT OF ACCOUNTING FOR 
REGULATORY PURPOSES BY THE 
FEDERAL POWER COMMISSION 
ERIC L. KOHLER * 


A few months ago a series of three articles by James L. 
Dohr appeared in the JOURNAL OF ACCOUNTANCY entitled 
“Power Price Fixing.” Purporting to be ‘“‘a dispassion- 
ate review of the questions involved,” these articles are 
prefaced with the following statement: ° 


The proceedings in the Montana Power Company case before 
the Federal Power Commission involve an accounting reclassifi- 
cation under Section 301(a) of the Federal Power Act. In its 
decision [February, 1945] the Commission reiterates its oft- 
made statement that its classification of accounts for public util- 
ities is based on a “cost” as distinguished from a “‘value’’ basis. 
What it seeks to convey by this statement is indicated more 
clearly by other statements in its opinion. On page 16 it says 
“Our system of accounts is firmly rooted in the cost concept, 
which has been generally recognized as the proper basis for reg- 
ulatory purposes”; on page 17 it suggests that the position taken 
by the company would “enable regulated utilities to utilize ac- 
counting as an instrument for imposing an effective check on 
regulation”; on page 8 of the concurring opinion the testimony 
of the company’s accounting witnesses is rejected as being an 
attempt to support the claims of their clients “rather than an ex- 
pression of sound accounting principles consistent with the pur- 
poses of the Federal Power Act.” It is to be observed that in 
the foregoing statements there is a hopeless confusion between 
accounting principles and regulatory mandates and objectives. 


The articles then discuss at some length the Commis- 
sion’s decisions and those of the Montana and Arkansas 
utility commissions on the accounting practices of the 
Montana Power Company and the Arkansas Power and 
Light Company. At the end of his last article Mr. Dohr 


concludes: * 


The Commission’s treatment of the company’s accounting wit- 
nesses in the Montana Power Company case is a bungling at- 





* Consulting Accountant, Chicago; formerly Controller, T. V. A., and Editor, 
THE AccoUNTING REVIEW. 
1 Dohr, Power Price Fixing, (1945) 79 J. of Accountancy 432; (1945) 80 
J. or Accountancy 15, 111. 
279 Ibid. at p. 432. 
380 Ibid. at p. 117. 
[ 152 ] 
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tempt at besmirchment. It is inaccurate: it is lacking in an un- 
derstanding of accounting; it is at variance with the obvious 
facts; it is wholly unwarranted . . . the Commissioners’ lack 
of understanding of accounting principles is a severe handi- 
cap. . 


Mr. Dohr’s indignation is shared, possibly for other 
reasons, by Mr. Joe Bond, a certified public accountant 
formerly associated with the Arkansas Public Utility 
Commission. Mr. Bond states: * 


The present program of the Federal Power Commission, as 
revealed in “original cost” proceedings which followed the initia- 
tion of this system of accounts, shows conclusively that this sys- 
tem of accounts, together with the arguments advanced for its 
adoption, were to this authority, a well-planned Trojan horse, 
within the shell of which was concealed an economic philosophy 
utterly foreign to the American system of private enterprise.® 


Following the Hope decision,’ it has been generally 
agreed that the Federal Power Commission, acting under 
a blanket authority from the Congress, has an exceedingly 
free hand in establishing a rate basis. But Justice Jack- 
son, in a dissenting opinion, commented thus on the pro- 
priety of leaning too heavily on costs and the accounting 
records which are built up from costs: ‘ 


To make a fetish of mere accounting is to shield from exam- 
ination the deeper causes, forces, movements, and conditions 
which should govern rates. Even as a recording of current trans- 
actions, bookkeeping is hardly an exact science . . . it uses sym- 
bols of certainty to express values that actually are in constant 
flux . . . our quest for certitude is so ardent that we pay an 
irrational reverence to a technique which uses symbols of cer- 
tainty, even though experience again and again warns us that 
they are delusive. 


From these quotations—and there are many more like 
them—it appears that accounting, as it has been practiced 


4 Bond, Accounting Policy or Economic Philosophy? (1945) 20 THe Ac- 
COUNTING Review 24. Mr. Bond quotes Karl Marx’ VALUES, PRICES AND 
ProFits, in an attempt to demonstrate that the F. P. C., by denying a return on 
“intangibles,” has adopted Marx’ labor-value theory. 

5 The same quotation, cited by Horne in ConTeMPoRARY ACCOUNTING (1945), 
chap. 20, p. 1, is referred to by Mr. Horne as “an interesting answer to. . . 
some surprising assertions about accounting (which) have come from the reg- 
ulatory authorities.” 

6 F. P. C. v. Hope Natural Gas Co., 320 U. S. 591, 64 Sup. Ct. 281, 88 L. ed. 
333 (1944). 

7 Supra note 6 at 643. 
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by the Commission in recent years, has inspired a good 
deal of angry rhetoric. The vocal chorus emanates not 
only from those who imagine that their interests have 
been adversely affected, but from accountants themselves 
the validity of whose traditional practices has been put to 
the test. It is the purpose of this paper, within the limita- 
tions of brevity, to examine the basic questions of account- 
ing which the Commission has raised, and to appraise 
very generally some of the Commission’s accounting 
practices. 


WHAT THE COMMISSION HAS REQUIRED 


Section 301(a) of the Federal Power Act* obliges 
every utility to keep accounts in accordance with what- 
ever system therefor is prescribed by the Federal Power 
Commission. A similar provision appears in the Natural 
Gas Act of 1938. By virtue of the earlier authority, the 
Commission devised a Uniform System of Accounts for 
electric utilities which was made effective January |, 
1937, and a comprehensive annual report based on the 
uniform accounts. The average utility has had little trou- 
ble in conforming its records to the Commission’s require- 
ments, except for the analyses and reclassifications made 
necessary in the “property” accounts (1.e., land, build- 
ings, equipment, intangibles). Most utilities had main- 
tained property accounts without supporting detail, and 
it was not unusual to find a variety of tangibles and in- 
tangibles therein with credits for retirements on varying 
valuation bases or with no credits at all, and widely dif- 
fering methods for capitalizing new construction and 
equipment. Among the Commission’s accounting re- 
quirements, as outlined in the uniform system, were the 
following: ° 


1. A grouping of properties was required through the use of 
subaccounts whereby items of the same type would appear under 
a common head, the purpose being to facilitate comparisons of 


8 49 Stat. 838 (1935), 16 U. S. C. § 792 et seq. 
® Unrrorm System or Accounts (1935), pp. 33, 37-83. 
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property investments with other utilities, make possible better 
retirement entries, and establish a more intelligible rate base. 

2. Cost to be recorded for each grouping and subgrouping 
was the total of the “original” costs of the property items on 
hand, original cost meaning that “incurred by the person [in- 
cluding any preceding owner] who first devoted the property to 
utility service.” This led in many instances to an investigation 
of the books of predecessor organizations, and sometimes resulted 
in estimates where old records were unavailable. 

3. The excess of purchase cost over the original cost of an 
asset already in use was to be segregated in Account 100.5, pend- 
ing a disposal order from the Commission. In most instances 
the Commission has recommended an amortization period of 15 
years or less. 


4. “Write-ups” in original cost resulting from ‘“‘book entries” 
and not bona fide investment in physical equipment were to be 
segregated in Account 107. One would expect to find under this 
head “appreciation” entries, profits paid to promoters in cash or 
capital stock and charged to plant, intercompany transfers and 
profits on construction, and other “paper” transactions—arbi- 
trary increases having no justification under conservative financ- 
ing and accounting procedures. This class of items the Com- 
mission has directed to be removed immediately from the ac- 
counts. 


5. Property having a limited life (which means all fixed prop- 
erty except land and a few minor intangibles) was to be de- 
preciated in such a manner as to spread cost over useful life. The 
Commission has tended to favor straightline-depreciation meth- 
ods, in accordance with prevailing practice in competitive enter- 
prise. 


WHAT HAS HAPPENED IN THE INDUSTRY 


Each year the Commission has published in a single 
volume the financial statements of the principal privately 
owned electric utilities of the country.” An epitome of 
these statements was published for the year 1943 '' which 
brought out the striking changes that had taken place in 
the industry since January |, 1937, the date the Uniform 
System of Accounts became effective—changes for which 
the uniform system and the controls established thereby 


10 Statistics oF ELectric UTILITIES IN THE UNitep States (1944). The 
last volume to be published at this writing covered the calendar year 1943. On 
the basis of gross reserves, the combined figures of these companies represent 
98 percent of the country’s privately owned electric utilities. 

11 THe FInANcIAL Recorp oF THE Evectric Utinity INpustry 1937-43 
(1944). 

11 
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had been at least in some measure responsible. Several of 
these changes are worth noting: 


1. The segregation in Accounts 100.5 and 107 of the excess 
of book values of property over original cost has, up to a recent 
date (August, 1945), amounted to $870,000,000 and the full 
amount eventually to be segregated is estimated by the Commis- 
sion at $1,500,000,000. Since the total book value of fixed prop- 
erties at January 1, 1937, over which the Commission has juris- 
diction was approximately $6,500,000,000, an ultimate adjust- 
ment of at least 20 percent is indicated. 

2. Depreciation reserves between 1937 and 1943 increased 
from $1,500,000,000 to $2,500,000,000, or 70 percent. By the 
end of 1945, at the present rate of accumulation, the reserves will 
have increased 100 percent over their old level and their ratio 
to fixed properties should exceed 20 per cent. 

3. Reported annual net income, ranging from $487,000,000 to 
$548,000,000 (or from $392,000,000 to $497,000,000 if reduced 
by net surplus charges of all kinds), and showing no observable 
trend in either direction, was sufficient to yield annual dividend 
payments on preferred stock averaging 6 percent and on com- 
mon stock averaging 7 percent, and to absorb more than 
$1,100,000,000 in surplus charges, an undisclosed portion of 
which consisted of write-up eliminations and amortization pro- 
visions against excess purchase costs. 

4. Structural and other property additions of approximately 
$1,300,000,000, reductions of long-term debt and paid-in capital 
of $260,000,000 and $60,000,000, respectively, and increases in 
working capital of $330,000,000 were made possible by the rein- 
vestment of depreciation reserves and of earnings in excess of 
dividends. 


During the seven-year period, the number of domestic 
customers (excluding rural) rose from 18,900,000 to 
22,100,000, annual consumption increased from 783 to 
1052 kwh, the rate declined from 4.3¢ to 3.6¢ per kwh, 
and the annual domestic bill increased from $34 to $38. 
The number of commercial and industrial users declined 
slightly because of the war (one percent from 3,630,000), 
but average annual consumption increased from 17,900 
to 32,400 kwh, the average rate decreased from 1.7¢ to 
1.3¢ per kwh, and the annual bill increased from $304 to 
$427. A part of the decrease in average rates may of 
course be attributed to the lower brackets into which 
higher consumption falls. Again, much of the increased 
consumption was caused by the war. Nevertheless, the 
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fact remains that the rate of output increased 65 percent, 
the number of customers 15 percent, and gross revenues 
38 percent, while net income displayed but little average 
variation. In future years further trends in the same 
direction may be expected. 

It would be rash to impute to the Commission, to man- 
agement, or to circumstances beyond the control of either, 
such as the war, any specific portion of the credit for this 
favorable showing. The results have been produced by a 
combination of forces which have included numerous 
elements. But one can agree with the Wall Street Journal 
in saying that “the fundamental position of the electric- 
utility industry has been strengthened by the Federal 
Power Commission’s program of eliminating intangible 
items and write-ups from the property accounts of many 
companies.” ” One result has been a lowered rate for 


both interest and dividends in the case of utilities which 
have complied with the Commission’s rules on the valua- 
tion of their properties, thus bringing about ultimately a 


saving to rate-payers. 


TRENDS IN ACCOUNTING 


In the broad areas embraced by financial and business 
controls, accounting principles and policies have played a 
role that has increased greatly in importance during the 
past ten years. Accounting has become firmly entrenched 
as the language of business and of businessmen. ‘Total 
assets, gross volume, net income: these are among the 
many terms that accountants have been unable to keep 
within the confines of their art. Accounting terms and the 
practices they reflect have universal implications and ap- 
plications, notwithstanding the technical variations be- 
tween situations in which they are employed.” The result 


12 Wat STREET JoURNAL, March 14, 1945, quoted in a letter dated August 3, 
1945, from Chairman Basil Manly of the Federal Power Commission to Chair- 
man Ewin L. Davis, of the Federal Trade Commission. 

13 “We cannot refuse to use the only available tools because they are imper- 
fect; we must recognize their value and their limitations and seek to improve 
them . . . the era of accounting has arrived.” May, Accounting in the Light 
of Recent Supreme Court Decisions (1944) 77 J. or Accountancy 375. 
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has been a series of strong moves both within and without 
the profession: first to define and improve accounting 
terms and standards, and, second, to use accounting as the 
basis not merely for interpretation but for action as well." 
The rapid growth in the use of accounting as a basis for 
action has often dismayed and confused accountants them- 
selves, particularly public accountants, who have been all 
too conscious of the shortcomings of their art: the dis- 
crepancies between principles and practice; and the not 
infrequent absence of principles altogether, accompanied 
by the cheerful if not always consistent and qualified cer- 
tification by themselves and their fellows of widely oppos- 
ing practices. What is more, formal statements of prin- 
ciples often lag far behind practice. 

Cost has commanded the attention of accountants for 
many years.” The recent pronouncements by the Federal 
Power Commission and the Supreme Court appear to the 
writer and many of his fellow practitioners as a natural 
outgrowth of this extended consideration. In the 1920's 
much reliance was attached by business enterprise to ap- 
praisals of properties and their expression on the books 
of account and in financial statements. There was a good 
deal of magic in appraisals, for they were often the basis 
for new loans, and, in the case of utilities, higher rates. 
Economists there were who justified appraisals as lessen- 
ing the distinction between “mere accounting” ’® and 
cherished notions of “value,” but these same economists 
have been wholly uncritical of the method of obtaining 


14 During the war, accounting was the basis for decisions, controls and ac- 
tions of an amazingly wide variety. Cf. Kohler and Cooper, Costs, Prices and 
Profits: Accounting in the War Program (1945) 20 Tue AccountinG RE- 
view 267. 

15 The writer, for example, in 1931 participated in an informal panel discus- 
sion of “original cost” as a possible basis of valuation for any type of business 
enterprise. The occasion was an annual meeting of the American Society of 
Certified Public Accountants. Interest in the subject at that time was prompted 
by the collapse of the Insull empire and its over-stuffed balance sheets. One of 
the conclusions drawn at the end of the panel discussion was that adherence to 
depreciated original cost or less on books of account and in reorganizations 
would have an important influence in discouraging inflation. 

16 A phrase which seems to be persistently employed by those who fear the 
consequences that will follow the “over-simplification” of economic concepts. 
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the result in individual cases; their continued presence in 
regulatory bodies has been a factor in protracting the use 
of present-value concepts to this day. 

In June, 1936, the executive committee of the Amer- 
ican Accounting Association, in a “Statement of Account- 
ing Principles” strongly advocated the adoption of a 
basic cost principle for all accounting; this was fol- 
lowed in 1940 by a statement of the Committee on Ac- 
counting Procedure of the American Institute of Ac- 
countants that “any attempt to make property accounts in 
general reflect current values is both impracticable and 
inexpedient.” ** The reasons for this trend are not dif- 


ficult to find. Assumptions made by appraisers who com- 
pute costs of reproduction are always so unreal that if the 
assumptions were revealed to the reader of financial state- 
ments, they would largely, if not wholly, offset the im- 
pression of value increment which it is the purpose of en- 
hanced figures to convey. Another reason is that costs are 
the only “value” that can be understood with any cer- 


tainty by stockholders, and it is primarily from the stock- 
holders’ point of view that financial statements are pre- 
pared. Finally, there is a growing feeling that costs must 
be kept as low as possible in order to keep the business on 
the favorable side of the competitive picture. The lower 
the asset valuation, the lower the price to consumers; and 
the lower the price to consumers, the larger the sales vol- 
ume and the more stable the net profit for stockholders— 
objectives now recognized as necessary to the successful 
operation of any business enterprise. These objectives 
have in some measure been reflected in the operations of 
the power industry, as already pointed out. 

Another trend has been in the direction of eliminating 
intangibles, which has taken two forms: the amortization 
of existing intangibles and the avoidance, whenever pos- 

17 (1927) 2 Tue AccounTiING Review 103. The principle was reiterated in 
the Association’s reissued Statement of Principles in 1941. See (1941) 16 THE 


AccouNTING REvIEW 134. 
18 (1940) AccounTinG RESEARCH BULLETIN 37. 
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sible, of new intangibles. It was once the custom, when a 
business enterprise changed hands or was reorganized, to 
issue capital stock having a par or stated value in excess 
of the book value of net assets, to call the difference 
“goodwill,” and to regard the intangible as a permanent 
fixture on the balance sheet. With the recognition that 
goodwill in its usual form is represented to be the dis- 
counted value of future excess earnings, has come the con- 
viction that it should be charged off over the periods to 
which such earnings are ascribed; that after a few years 
following the purchase of goodwill, the goodwill then ex- 
isting is dependent on factors of comparatively recent 
origin; and that the goodwill factors originally present 
have largely disappeared.” Further, in the purchase of a 
business enterprise as a whole, there has been a declining 
emphasis on the worth and transferability of any excess 
earning power. The hazards inherent in estimating fu- 
ture prices, and the urge from various quarters to lower 
prices in order to add solidity to the operational founda- 
tion, have had the effect of minimizing goodwill transac- 
tions. 

More attention has recently been given to depreciation 
rates and depreciation reserves. At one time the feeling 
persisted that any measure of depreciation was at best a 
rough guess—a bookkeeping device which warranted the 
time of management only when not agreed to by the 
Bureau of Internal Revenue. This has been followed 
more recently by the development of methods by which 
the adequacy of depreciation rates and reserves may be 
tested. Group or composite straight-line-depreciation 
methods have become almost universal. The standard of 
depreciation procedure in commercial enterprises has re- 
quired the application of composite straight-line rates 
which may be compared with those developed elsewhere 
in industry and changed when experience indicates the 
accumulation of a reserve that is too large or too small. 


19 Paton, ADVANCED ACCOUNTING (1941), p. 409. 
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The adjustment has been usually limited, however, to the 
alteration of the future rate, leaving the over- or under- 
provided-for reserve for the moment undisturbed. Under 
the newer procedure, retirements, less salvage, are 
charged in full against the reserve. Reserve balances now 
tend to reach their theoretical 50 percent level in rela- 
tion to the assets against which they apply, although re- 
maining at 35-40 percent in expanding enterprises. The 
war has increased many reserves to as much as 80 percent 
of asset cost; many plants having doubtful utility in 
peacetime have been depreciated 100 percent. It may be 
that reserves will be found to be excessive where war 
plants continue to be useful. Consumers in some instances 
are certain to benefit from lower prices. 

These trends in commercial accounting have doubtless 
had the effect of stimulating better standards of perform- 
ance in the electric utility industry, and they both explain 
and fortify the efforts of the Federal Power Commission 
in seeking more intelligible property accounts. 


THE COMMISSION’S ACCOUNTING POLICIES 


For its extension of the cost principle, now so well 
established in accounting practice, to transactions of 
predecessor or affiliated companies, the Federal Power 
Commission has been compelled to face such attacks as 
those discussed at the beginning of this article. The spe- 
cific charges have been that the Commission has violated 
“generally accepted accounting principles” and has set up 
in their place an arbitrary “formula.” “Management,” 
says Mr. Dohr, “cannot exercise sound judgment in the 
operation of a public utility if the accounting rules are 
laid down by an outside agency for some special purpose 
. . . [Management] must determine what is desirable for 
purposes of finance, taxation, replacement of obsolete 
equipment, etc. The accounts must be kept according- 
ly.” *° Why these purposes would not be served as well or 


20 Dohr, supra note 1 at 22, 
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’ 


even better by the “rules” of the Commission, Mr. Dohr 
does not state. Like other critics of the Commission, Mr. 
Dohr entertains dire foreboding when he contemplates 
the upsetting effect of the Commission’s controls over ac- 
counts. 

If it were not for Accounts 100.5 and 107 and their dis- 
position, the accounting profession would have probably 
remained silent and wholly complaisant, since recent de- 
cisions and regulations have so greatly extended the im- 
portance of accounting and accountants. The violence of 
the reactions of a number of prominent accountants has, 
however, raised questions as to the nature of the motives 
that lie behind the Commission’s actions. To the writer 
these motives seem to have been derived from some such 
approach as following: ™ 

(1) During the 1920’s the financial practices of public 
utility holding companies were completely out of hand; 
accounting followed fantastic standards—standards that 
would be damned today by numerous groups, including 
the holding companies themselves. Fixed-asset values in 
dozens of cases investigated at the end of the decade by 
the Federal Trade Commission were found to be based on 
the par or stated amount of capital stock which was al- 
ways greatly in excess of their cost; or values had been 
increased almost at will by management, with resultant 
surpluses absorbed by stock dividends; and there had 
been wild scrambles on the part of the holding companies 
to buy up independents, often ending with cash purchases 
of fixed assets amounting to several times their cost.” 
Only one or two of the holding companies and their sub- 
sidiaries escaped the mad rush in the direction of fixed- 
asset inflation. In its report to the Congress, following a 
five-year investigation, the Federal Trade Commission 


21 It should be emphasized that these are the writer’s surmises, not necessarily 
the views of the Commission. 

22 Further examples appear in the series of reports issued from 1928-35 by 
the Federal Trade Commission. A brief analysis and comment from the point 
of view of the accountant was made by the writer in an editorial in (1932) 
7 THe AccounTING Review 301. 
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recommended drastic remedies and the establishment of 
a federal agency to cope with the problem, with broad 
powers to fix a basis of accounting for that portion of the 
industry doing an interstate business. The Congress fol- 
lowed the recommendation, and the Federal Power Act 
of 1935 and the Public Utility Holding Company Act of 
1935** were the consequences. From the beginning, 
therefore, the Federal Power Commission has been 
charged with the responsibility of untangling and recast- 
ing the industry’s grotesque valuations and valuation 
methods, and of establishing a simpler basis for account- 
ing, reporting and rate-making. 

(2) Investors, as well as the utility companies them- 
selves, have been on notice since the commencement of the 
Federal Trade Commission’s investigation that a day of 
reckoning was approaching. Many companies quickly 
complied with the Commission’s rules and regulations as 
they were issued, recognizing that their goodwill in the 
community was dependent on the elimination from their 
financial set-ups of speculative values and swollen equities 
of stockholders. The gradual, often voluntary reduction 
in electric rates throughout the country during the last 
15 years, and the steady improvement by the industry of 
its financial practices and position, as noted above, testify 
to the industry’s awareness of the public demand for re- 
form. The many recapitalizations downward, made nec- 
essary by the elimination of imaginary values and the in- 
sufficiency of capital surplus and earned surplus, have 
thus been necessary, long postponed deflationary acts. 

(3) Value appreciation, even though reflected in 
arm’s-length transfers of utility properties for cash, or for 
capital stock having or not having a market value, is al- 
ways difficult and in most cases impossible to prove on an 
objective basis. The writer has had occasion to examine 


28 49 Stat. 803 (1935), 15 U. S. C. § 79a et seq. See Davis, The Influence 
of the Federal Trade Commission Investigations on Federal Regulation of Inter- 
state Electric and Gas Utilities, supra pp. 21-29 
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a large number of appraisal and engineering reports on 
utility valuations, and to discuss with appraisers and engi- 
neers the methods they have followed in obtaining repro- 
duction costs and present values. Many of their assump- 
tions involve what are commonly referred to by account- 
ants as intangibles: the greater worth of an asset as a part 
of a codrdinated and functioning plant; the price of 
materials and the cost of labor at rates or in amounts 
which no prudent operator would consider paying; the 
use of general price indices having no application to the 
community in which the property is located; contractor’s 
profit on construction undertaken by the utility itself; 
overhead containing many elements and allowances ap- 
proved at different times and under different conditions 
by various state regulatory commissions; capitalized ex- 
cess earnings of an “efficient” plant, combination, or use 
of an asset or group of assets; in short, value increments 
that would never be incurred in practice by a manage- 
ment having regard for the interests of investors and con- 
sumers. When such increments are stripped from the 
valuation report, cost of reproduction is not infrequently 
found to be no more than original cost; sometimes even 
less, since the deterrents which hindsight suggests cannot 
be applied to current transactions. In time, the Commis- 
sion may develop standards for prudent construction costs 
which, if applied to past extravagant outlays or projects 
undertaken and completed without adequate supervision, 
might well raise serious questions as to the validity of a 
significant portion of original costs. Accountants who 
have criticized the Commission have apparently been un- 
aware of the nature of such costs, and of appraisals whose 
purpose so often is to justify profits to promoters as a part 
of the rate base. Even the Supreme Court, relying in past 
years on many an appraisal report to sustain a high rate 
base, seldom stopped seriously to question the assump- 
tions of the value makers. 

(4) Although particular items of equipment may cost 
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more today than when originally purchased, there seems 
to be no reason why such an increase in price should be 
assumed to have any relation to the present costs of the 
individual enterprise which has paid a lower price. To 
the asset’s owner the price increase has significance only 
in pointing out the possibility that more money may have 
to be retained in the business for replacement. Every 
manager knows that when the time for replacement 
comes, a cheaper or more efficient substitute may be avail- 
able, or perhaps the replacement may be avoided alto- 
gether. Replacement of exactly the same type of asset is 
a rarity, particularly where price changes may have the 
effect of bringing about a different return on the invest- 
ment. The revaluation of an asset or of a plant attempts 
to give reality to events that never occurred and to events 
that never could occur simultaneously except in the mind 
of an appraiser. In actual business life, assets are acquired 
at different times and under different conditions; and 
management, investors, and consumers alike know the 
meaning of varying costs, and the effects they are prone to 
have on rates when they tend to move in the same direc- 
tion for any protracted length of time. Fortunate indeed 
for all three interests is the utility that can ride through 
a period of high prices without purchasing major items 
of new equipment. No basic economic reason seems to 
warrant contributions by the ratepayer to the investor 
during such a period, however. 

(5) Without the leavening effect of competition, a 
business enterprise such as a public utility tends to neglect 
its customers. Regulatory bodies fill the gap. They super- 
impose accounting and other policies on management, 
just as corporation laws sometimes do. Their purpose is 
to see that the best possible deal is given ratepayers. 
This necessitates a fair deal also to investors, else an ade- 
quate supply of capital will not be available and the cap- 
ital now invested in the industry will be withdrawn. But 
the fairest deal for both interests is to cut out inflation and 
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return to the simple basis of costs. No harm has been 
done to investors, since they have been expecting capital 
reductions and for many years have even looked forward 
to the day when a fully stabilized valuation policy of cost 
would lend a larger degree of certainty and security to 
their holdings. Public utility securities should then have 
the lowest yields in their history; the investment risk will 
have been minimized, there will be no lack of capital 
available for refunding and new financing, and the mar- 
ket price of a utility security will tend to remain at its 
original selling price. Investors have more confidence in 
utilities under strict regulation than utilities subject to the 
hazards of speculation and promoters’ profits.”* 

(6) One of the chief virtues of the prudent-investment 
theory long advocated by Justice Brandeis is the unity it 
gives to valuation for capitalization, accounting, report- 
ing, taxation and rate-making. If the public interest is to 
be regarded as paramount, the theory cannot be adopted 
in part. Freezing valuations” before a certain date is a 
poor remedy, for in fairness to more conservative organ- 
izations each member of the industry should be permitted 
a revaluation as at that date; for if that were done, all the 
questions of padded, non-objective valuations would 
again be raised. Less risk to investors would be incurred 
by excluding from the common base every element of in- 


24 A good example may be found in the interest rates which are now being 
paid by more than 80 municipal power departments in the T. V. A. area. Al- 
though these obligations are income bonds and are not secured either by a 
mortgage or by the municipalities’ taxing power, twenty public refinancings 
during the fiscal year ended June 30, 1944 (the latest year for which statistics 
are available) reduced interest rates from an average of 2.67 to 1.69 percent, 
or more than one-third, and most of these issues are currently selling at a 
premium. Municipal bond dealers in Chicago who have participated as under- 
writers in these refinancings have frequently stated to the writer that a plentiful 
supply of capital will always be available for publicly or privately owned proj- 
ects under rigid government regulation, particularly where the borrower is 
pledged to follow the conservative financial policy involved in an original-cost- 
less-straight-line-depreciation basis for accounting, reporting and rate-making. 

25 Freezing old original costs, as the Commission has done, appears to be a 
reasonable modification of the basic principles laid down by Justice Brandeis 
who would have excluded cost elements that would not have been incurred by 
a prudent management. Lack of records has made it necessary, however, to 
start with the cost to the first person employing an asset in the public service, 
notwithstanding the possible inclusion in such costs of intangibles and other 
items of doubtful propriety. 
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crement above original cost. Whatever portion of the 
current market price of a security that may be imputed to 
the hope for a return on something exceeding original 
cost will be more than compensated for by a secure, non- 
speculative rate base. The investor, of course, takes the 
risk that the venture will fail in whole or in part; but, 
under the present and any conceivable future policies of 
the Commission, that risk will recede to the vanishing 
point, with rates attuned to straight-line depreciation and 
to the recovery of unforeseen losses. 

(7) No violation of accounting principles occurs when 
the Commission’s rule of “original cost” is applied. The 
Commission is still adhering to cost, notwithstanding its 
denial of the validity of a portion of a subsequent sales or 
other write-up figure, once the asset has been put to pub- 
lic, use. In many cases accrued depreciation, properly 
computed, would reduce the acquisition cost to original 
cost or lower, and the net figure is still commonly referred 
to by accountants as cost. In other instances, extraordi- 
nary obsolescence may justify the write-down of an orig- 
inal cost figure, the reduced amount also being commonly 
referred to by accountants as cost. —The Commission, im- 
posing a policy on the management, may very properly 
require that a write-up be eliminated, as in the North- 
western case ** where a utility was compelled gradually to 
amortize an intangible created by the issue of common 
capital stock. Each year, until the intangible had been 
completely eliminated, the company was required to 
apply against the intangible the annual net income re- 
maining after preferred stock dividends. ‘The Court 
lightly brushed aside the objection raised in a brief filed 
by the American Institute of Accountants that the Court’s 
approval of this method of disposal “would have a detri- 
mental effect on all accounting.” The only detrimental 
effect implied by the brief was that an accounting prin- 


26 Northwestern Elec. Co. v. F. P. C., 321 U. S. 119, 64 Sup. Ct. 451, 88 
L. ed. 596 (1943). 
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ciple would be violated. Yet the principle itself—that a 
write-up ” ought to be eliminated from the books—was 
only half-heartedly accepted by the Institute’s counsel. 
In fact, he quoted an authority as opposing it, but a care- 
ful reading of the authority indicates that he was dealing 
with stock discount, not an intangible created by a stock 
write-up, and his recommendation was that the discount 
be retained on the books for record purposes and that it 
be subtracted from the related stock issued on a published 
balance sheet.” The brief then attacked the opinion of 
the Commission’s chief accountant “that the Commission 
would be fully justified from the standpoint of account- 
ing principles in ordering the amount written off or dis- 
posed of at once,” but that “policy” might “call for 
spreading the amount over a reasonable period of years 
in the future,” the attack presumably resting on the as- 
sumption that the two statements quoted are in conflict 
with each other. Actually, there is no conflict. The prin- 
ciple, at least as the chief accountant stated it, asserts the 


need for the elimination of the write-up, not the method 
of elimination: a statement with which most accountants 
should readily agree, since all fixed assets except land, are 
subject to depreciation. An immediate write-off or a 
write-off over a series of years becomes a matter of policy, 
within the framework of the principle. Many account- 
ing principles have been thus variously applied.” 


27In a communication relating to the same case and addressed to the Chair- 
man of the Commission, Chairman Henry A. Horne of the Institute’s Committee 
on Public Utility Accounting, in January, 1943, sought to limit the term “write- 
up” to valuation changes accompanied by credits to surplus. In conventional 
usage, however, “write-up” means any amount added to the cost of an asset 
which does not involve a physical change in the asset. 

28 Paton, op. cit. supra note 19 at 506-509. The reason why the discount 
should be retained in the records, according to Professor Paton, is to indicate 
the obligation of the stockholder to the corporation for the full amount of his 
subscription. In the Northwestern Electric case, however, the common stock 
was presumably “fully paid” despite the conditions of its issue; at jeast there 
was no suggestion that an alternative would have been the creation of an unpaid 
subscriptions account. Further, the Company’s contention was that ‘t should be 
permitted to continue to show the write-up as “actual asset value.” 

29See Accounting Principles Underlying Corporate Financial Statements, 
prepared by the executive committee of the American Accounting Association, 
(1941), 16 THe Accountinc Review 133, wherein each principle is followed 
by a series of applications. 
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(8) Accountants make frequent use of the expression 
“generally accepted accounting principle” in objecting 
to the Commission’s write-off of what it regards as infla- 
tion. The generally accepted accounting principle re- 
ferred to is that cost, or fair value at the time assets are 
acquired in an exchange, should govern accounting en- 
tries and thereafter accounting reports. The rule was in- 
tended, however, for commercial enterprises where man- 
agement restraint, induced by the compulsion of remain- 
ing in a competitive market, establishes a natural deter- 
rent to excessive valuation. No such deterrent exists in 
public utilities, and it thus appears that a modified prin- 
ciple is essential for such organizations. ‘The Commis- 
sion’s definition of original cost has already had the effect 
of establishing a new principle, and the new principle 
has for many years been recognized by professional ac- 
countants who, in reporting on the financial statements of 
public utilities, have always disclosed any failure to com- 
ply with the Commission’s requirements as to fixed-asset 


analysis, valuation and depreciation. Compliance, on the 
other hand, has invariably been followed by the omission 
of such comments. Whether or not the disclosure or its 
omission conforms to pronouncements the American In- 
stitute of Accountants has made on the subject of “prin- 


” 


ciples,” what accountants have actually done, and done 
deliberately over a period of time, appears to offer more 
realistic evidence of the principles they are observing. 
What is more, private opinion among public accountants 
closely associated with the annual audits of utility enter- 
prises should leave no doubt as to the “generally accepted 
accounting principle” involved. Their beliefs as ex- 
pressed to the writer, are reflected in their reports. 

(9) The Congress did not impose on the Commission 
a formula requiring the use in rate cases of values other 
than cost or depreciated cost; it imposed only the duty of 
determining “just and reasonable rates.” In the Natural 
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Gas Act,” for example, it permits but does not require 
the Commission to “investigate and ascertain . . . when 
found necessary for rate-making purposes . . . the fair 
value” of property, thus seemingly leaving to the Com- 
mission’s discretion the admission or exclusion of evi- 
dence relating to reproduction cost or present value. On 
the other hand, the refusal of the Congress to commit it- 
self to the prudent-investment theory during its consid- 
eration of the Natural Gas Act of 1938 does not mean that 
it rejected the exclusive application of that theory should 
the Commission so elect. It simply referred the whole 
job of valuation to the Commission without any restric- 
tion. 

(10) In the Montana case “ a number of professional 
accountants testifying for the company brought out clear- 
ly the lack of principles and standards among accountants 
in interpreting the meaning of “value” at the time of an 
exchange of assets for stock. The witnesses indicated their 
approval of recorded amounts at the time of the transfer, 
with but superficial evidence in support of figures in ex- 
cess of original cost. They indicated no distinctions be- 
tween the judgments that should be applied to the paid-in 
values of utilities, particularly in transactions between 
affiliates,” and those of competitive commercial enter- 
prises. To one familiar with the subject-matter developed 
during the investigation of the Federal Trade Commis- 
sion, it seems all too obvious that, prior to the enactment 
of the 1935 legislation, the appearance of arm’s-length 
transactions either between affiliates or unrelated com- 
panies more often than not gave no clue to their real 

meaning, and that to accept them unquestioningly at their 
- face value would surely defeat the purpose for which the 
Federal Power Commission was established—that pur- 


30 52 Stat. 821 (1938), 15 U. S. C. § 717 et seq. 

81 [In the Matter of Montana Power Co., F. P. C. Op. No. 120 (1945). 

82 Professor Paton would put the transactions of afhliates on the same basis 
as those of independent parties. Paton, Transactions Between Affiliates (1945) 
20 THe AccounTING Review 256. He gives no weight to consumer interest in 
such transactions. 
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pose being to rid the industry of its existing write-ups and 
to see to it that no more of them occurred. If at times the 
remedy adopted has seemed a bit too drastic, especially 
where the significance of transactions has been dimmed 
by age, it should be recalled that the evils which the 1935 
legislation sought to correct were so widespread as to be 
almost universal, and that, at the same time, the practical 
effects of applying the remedy will not be found to be as 
severe as at first supposed. 

The practical judgment that may follow a review of 
the Commission’s actions, if, indeed, the writer’s surmises 
reflect with any accuracy the approach of the Commission 
to the accounting problems with which it has had to deal 
during the first ten years of its existence, can be expressed 
thus: —The Commission has given ample evidence that it 
understands accounting, even though it fails to exhibit 
reverence for the pronouncements on accounting prin- 
ciples which have been issued from time to time by the 
American Institute of Accountants and certain of its 
members. It has demonstrated its courage and persistence 
in the efforts it has made to purge write-ups from utility 
accounts. It has succeeded in inaugurating an “era of ac- 
counting” by removing rate-making from the obscurities 
and myths * of an esoteric “valuation” process and plac- 
ing it in the clear light of investment (original cost) less 
depreciation.“ By that act it has imposed on accounting 
and accountants a much larger responsibility than they 
have faced before. It has understood well its social objec- 
tives—and management, investor, and consumer have each 
profited from its activities thus far. The objectors and the 

33 Such as those voiced by Justice Jackson in his dissenting opinion in the 
Hope case, supra note 6 at 643. It has always appeared to the writer that those 
jurists, economists and accountants who defend cost of reproduction or other 
forms of present value as an accounting or rate base have never made even 
superficial inquiries into the valuation methods of appraisers. Not a few public 
accountants have found, however, that a trustful acceptance of an engineer’s 


valuation report does not discharge their responsibility in arriving at an opinion 
of financial position. 

34 Plus, possibly in some instances, unamortized balances of a portion or all 
of the intangibles remaining in Account 100.5. The Commission’s policy in this 
onan ws not yet been determined. 





172 THE GEORGE WASHINGTON LAW REVIEW 


harsh critics of the Commission have had their say, but 
the Commission has been firm in its convictions and has 
successfully resisted their attacks. Our economic system 
has not crumbled in the process, and the Commission has 
given no evidence that it means to do other than its utmost 
to preserve it. 


SOME DEFECTS IN UNIFORM SYSTEM 


It must not be inferred from this seeming extollation 
that the Commission has been without fault. Now, after 
nine years’ experience with the Uniform System of Ac- 
counts and the Annual Reports based on the System, the 
Commission should make some needed changes. One 
should be to omit the allowance of interest on construc- 
tion which, over the seven-year period previously referred 
to, has averaged about two percent of interest expense 
and one percent of net income. I[njustification it is some- 
times said that during a period of construction a portion 
of the utility’s borrowed money is tied up unproductively. 
But more funds on the average are also tied up in current 
assets, not temporarily, but permanently; and no one sug- 
gests an allowance in the Accounts for interest thereon. 
Again, there is no necessary connection between borrowed 
funds which have been outstanding for some time and the 
funds that are used for current construction; the assets of 
a typical utility, whether liquid or fixed, originate in 
about equal proportions from long-term obligations, con- 
tributions of stockholders, and reinvested earnings and 
reserves. There may be some justification, in a utility just 
starting out, for charging interest to construction Ac- 
counts, but not after the proceeds have been invested. It 
is a fiction of the first water. 

Other unfortunate accounting procedures which the 
Commission has tolerated are carrying forward as quasi- 
assets: (a) losses from the disposal or destruction of 
property on which insufficient depreciation has been ac- 
cumulated; (b) stock discount and expense; (c) dis- 
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count and expense on refunded issues of stocks and bonds; 
and (d) securities reacquired. The losses and the discount 
and expense may eventually be absorbed through high 
enough rates, and in the end the repurchased securities 
will be deducted from the liability for issued securities; 
yet none of these items are assets by any stretch of the im- 
agination, and their presence in the balance sheet distorts 
whatever meaning may be assigned, for statistical pur- 
poses, to balance sheet totals. Again, three sorts of 
charges against earned surplus have been permitted: mis- 
cellaneous reservations of net income (e.g., provision for 
sinking-fund reserve), direct debits to earned surplus 
during the year, and debits direct to the previous year’s 
earned-surplus balance which are not reflected in the cur- 
rent year’s surplus analysis. Thus, in the Commission’s epi- 
tome, THE FINANCIAL RECORD OF THE ELECTRIC UTILITY 
INDUSTRY, 1937-1943, these amounts for the seven-year 
period average $3,000,000, $92,000,000, and $6,000,000, 
respectively, per annum, the total of $101,000,000 repre- 
senting what may be a serious over statement of net in- 
come of as much as 20 percent a year.” The details of 
these surplus charges, many of them undoubtedly write- 
offs of the character previously noted, are, however, im- 
portant enough to reveal even on a summary statement. 

Finally, the form of balance sheet needs to be modern- 
ized so that it may be more easily understood by the aver- 
age investor: assets and liabilities arranged in the order 
of their liquidity, valuation reserves subtracted from the 
assets to which they relate, capital stock and surplus ac- 
counts brought together, standards established for surplus 
charges and credits, if, indeed, any are to be allowed at 
all, and so on. 


35 Supra note 11 at 8. 





AN INDUSTRY APPRAISAL OF FEDERAL 
REGULATION OF ELECTRIC UTILITIES 
UNDER THE FEDERAL POWER ACT 


RANDALL J. LEBOEUF, JR.* 


Blunt speaking requires one to report that the end of 
the first decade of regulation under the Federal Power 
Act’ as amended in 1935 finds the Federal Power Com- 
mission involved in substantial conflict as to its basic poli- 
cies and procedures. Important electric companies are 
contesting its decisions or staff recommendations. Al- 
though it is true that many companies have complied with 
the Commission’s original cost mandates, this has been a 
yielding in this first accounting step to a force majeure 
rather than a willing acceptance of a regulatory philos- 
ophy. 

The end of this first decade also reveals the public util- 
ity commissions of many states in varying degrees of con- 
flict with the Commission’s decisions, sometimes siding 
openly with their local utilities. It discovers the National 
Association of Railroad and Utilities Commissioners’ 
passing a resolution asking Congress to clip the wings of 
this dynamic Commission. It records engineering and 
accounting bodies, bar associations, writers and quasi- 
public groups severely criticizing the Commission’s prac- 
tices. 

At the outset, fairness requires the statement that any 
drastic change in the content and source of regulatory 
authority over an established industry, whether under the 
compulsion of express statutory provisions or the interpre- 
tation by the regulator, naturally provokes some question- 
ing and even resistance. The conversion in 1935 from a 
mere control over water power licenses to a broad juris- 

* Of the Firm of LeBoeuf and Lamb, New York City. 

1 49 Stat. 838 (1935), 16 U. S. C. § 792 et seq. 

2 This body is an informal association of the members of the several federal 
and state regulatory bodies. Its actions often indicate the majority view of 


such public officials. 
[ 174 ] 
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diction over many phases of interstate rates, consolida- 
tions, property transfers, accounting and security issues of 
certain interstate electric utilities was an innovation of 
major extent. How much of the feeling towards the 
Commission is attributable to the Act itself and how much 
to the Commission’s own methods of enforcements is a 
matter for debate. Many in the electric industry hope 
that today changes are occurring in the Commission’s 
procedures which will make the next decade productive 
of greater codperation. However, to understand the pres- 
ent situation, one must review its development in recent 
years. 

A sampling of typical complaints from the numerous, 
diverse and respectable critics of the Commission might 
include the following: 

The former counsel of the New York Public Service 
Commission stated: 

By their acts, I am convinced that the majority of the members 


of the FPC have a deep conviction that State rights belong to 
the horse and buggy age. 


and he advocated limiting legislation 


drawn in such plain and unambiguous language that not even 
the Commission can misconstrue it.® 


A former member of the Arkansas Department of Pub- 
lic Utilities charged that the Commission’s 


economic philosophy is entirely foreign to a capitalistic economy, 
and therefore, cannot be reconciled with the accounting, economic, 
and legal concepts of property or property rights which have 
governed or influenced our American system of “private enter- 
prise.” * 


Mr. Justice Jackson in his dissenting opinion in the 
Hope Gas case’ accused the Commission of attributing 
“a significance to formal classification in account keeping 


3 Gay H. Brown in an address before The Power and Industrial Group, New 
York Section, American Institute of Electrical Engineers, April 11, 1944. 

4 Bond, Federal Power Commission Concept of Original Cost (1944) 34 P. 
U. Fort. 667. 

5F, P. C. v. Hope Natural Gas Co., 320 U. S. 591, 643, 64 Sup. Ct. 281, 88 
L. ed, 333 (1943). 
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that seems inconsistent with rational rate regulation.” 
Also he pointed out that “to make a fetish of mere ac- 
counting is to shield from examination the deeper causes, 
forces, movements, and conditions which should govern 
rates.” 

One of the leading accountants of the country, in refer- 
ring to the Commission assertion that good accounting 
demands the write-off of intangibles, stated “these asser- 
tions are not supported by either reason or authority” and 
charged that a certain “order goes beyond what is neces- 
sary for even the purpose asserted ; is contrary to the opin- 
ion of its own accountant and all accounting theory...” ° 

These comments, typical of many which could be quot- 
ed, are not lightly to be brushed aside. None come from 
utility partisans. 

Recent articles or speeches by members of the Commis- 
sion indicate their awareness of this tide of criticism. 
Chairman Olds, before the New York Section of the 
American Institute of Electrical Engineers,’ found it ap- 
propriate to deny the claim that the Commission’s objec- 
tive in the field of accounting and original cost was “the 
destruction of private enterprise and the furthering of 
public ownership.” 

Former Chairman Manly, in a review of the ““Accom- 
plishments of Federal Power Commission” * sought to 
answer complaints that the Commission was “reaching out 
to control local electric rates” and that it “sought to ex- 
tend its licensing authority to every creek and rivulet in 
the United States.” 

Granted that some of the charges which have been 
made are extreme and unjust, granted also that it is not 
the function of this article to assume to sit in judgment 
upon any of them; nevertheless, they are symptomatic. 

An analysis of certain of the typical issues in dispute, 


6 May, FINANCIAL AccounTING (1943) pp. 155, 264. 
7F. P. C. Advance Release NB-2373, April 11, 1944, at p. 9. 
8 ELECTRICAL WorxLpD, June 23, 1945, at 78. 
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therefore, may be of value. The right or wrong of the 
Commission’s position ultimately will be determined by 
others, partly by the courts, partly by the inexorable work- 
ing of economic law and chiefly by American public opin- 
ion. When any of these fields of conflict are studied, 
however, it is apparent that they are divisible into mat- 
ters of principle and of procedure. Both are the subject 
of widespread complaint. 

Under our American way of developing law through 
the conflict of extremes in the legislative, administrative 
and judicial arenas, no one should be too critical of the 
Commission for attempting in any proper manner to de- 
velop its own regulatory philosophies. One may differ on 
fundamental issues, even to the point of litigation, without 
loss of mutual respect. 

When, however, novel theories are applied in a manner 
to provoke charges of unfair procedure or crusading zeal, 
resentment is bound to develop and the merit or demerit 
of issues becomes obscured. The Wheeler-Rayburn bill, 
of which the 1935 amendments to the Act were a part, 
was the subject of a violent legislative struggle in Con- 
gress. Some have claimed that the lobbying extremes of 
certain utility interests furthered its adoption. It would 
be ironic if drastic curtailment of the Commission’s pow- 
ers under the Act should result in its turn from extreme 
attitudes on the part of some of the Commission staff. 

Furthermore, more than a quarter of a century has 
passed since the financial follies of the 1920’s. A new gen- 
eration of utility executives has come into office. In an 
economic sense, the times have changed and changed 
again. The electric industry has evidenced a willingness 
to adjust to current trends. 

The managements of the electric companies are aware, 
as every realistic observer of the utility picture should 
honestly recognize, that most of the fundamental changes 
sought today by the Commission and by other regulatory 
bodies must come out of someone’s pocket. In some situa- 
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tions, possibly, the consumer may gain temporarily and 
the investor suffer. In most instances, however, the con- 
sumer is unaffected, and one class of investors profits at 
the expense of another. The investors in holding company 
securities who usually are called upon by regulatory agen- 
cies to bear capital losses today are just as innocent of any 
original wrong as the classes of investors who might gain 
by the changes. 

Utility managements, therefore, feel under a duty to 
cushion the blow caused by regulatory change. Even 
though they may yield to its impact as inevitable, they see 
no reason why the methods employed should depart from 
traditional American legal standards of fair procedure. 
Nor can they understand why the Commission, if it be- 
lieves that the execution of its policies to the hilt is com- 
pelled by law, should not codperate wholeheartedly in 
mitigating hardship to all investors who are affected. 

The view may be advanced with some confidence that 
the Commission could have avoided much of the conflict 


in which it has been embroiled by giving more attention 
to its methods and by ameliorating the hardships resulting 
from its actions. This, too, could have been done without 
yielding any of its basic, statutory objectives. 

In considering a few of the more vital subjects of dis- 
pute this assertion may be kept in mind. 


I. JURISDICTION OVER ELECTRIC UTILITIES 


Supposedly the 1935 amendments to the Act were to fill 
a gap in State regulations left by the Supreme Court’s 
decision in the Attleboro case.’ The Act itself says in 
plain words that “Federal regulation . . . to extend 
only to those matters which are not subject to regulation 
by the States.” 


This provokes two fundamental questions: What is an 


®P.U.C. of R. I. v. Attleboro Steam & Elec. Co., 273 U. S. 83, 47 Sup. Ct. 
294, 71 L. ed. 549 (1927). 
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interstate electric utility’® subject to Commission jurisdic- 
tion? To what extent may the Commission regulate the 
substance of its affairs? 

Ex-Chairman Manly admits that there are situations 
where to answer the first of these questions would require 
the wisdom of Solomon." From his statement it would 
appear that past policy has been to claim jurisdiction even 
in extreme cases and throw the burden of decision on the 
courts if the utility resists. Since even a decade of regula- 
tion is insufficient to litigate every doubtful situation and 
not all court action settles the merits at issue,” the result 
is that many companies find themselves in a disturbing 
twilight zone. On the one hand, they are reluctant to as- 
sume voluntarily the heavy costs and burdens of dual and 
conflicting federal and state regulation, and on the other, 
they are concerned with the costs and potential penalties 
of a policy of litigation. 

It has been claimed that, if even a small amount of elec- 
tricity crosses a state line for sale, not only the actual ex- 
porter but every company which may have transmitted or 
generated the current is subject to Commission jurisdic- 
tion. Thus, if company A, an intrastate generator, sells to 
company B, an intrastate distributing company, and it in 
turn sells to company C which exports some power across 
state lines, it is claimed that all three are interstate utilities 
if the particular energy can be identified and traced.” 
The lack of affiliation between the companies or its exist- 
ence is immaterial to this concept. This view found Su- 


10 This term is used in place of the confusing statutory phrase “public utility” 
if 


in § 201(e) which actually relates to only such public utilities as fall under 
the Commission's jurisdiction. 

11 Supra note 8. 

12 At an earlier stage the Commission invoked the old “negative order” doc- 
trine as a block to court review; ¢.g., see Carolina Aluminum Co. v. F. P. C., 
97 F. (2d) 435 (C. C. A. 4th, 1938), and Newport Elec. Corp. v. F. P. C., 97 
F. (2d) 580 (C. C. A. 2d, 1938). 

Since the decision of Rochester Tel. Corp. v. United States, 307 U. S. 125, 
59 Sup. Ct. 754, 83 L. ed. 1147 (1939), however, determinations of status may 
now be reviewed. 

13 Even in the face of language in the Act seemingly susceptible of a differ- 
ent conclusion, it has been claimed that the import of power over a state line 
makes the receiver subject to Commission jurisdiction, 
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preme Court support in the Jersey Central case,** although 
some modification seems to be indicated by its later opin- 
ion in the Connecticut Light and Power case.” 

The practical difficulties and uncertainties encountered 
in the application of any such extreme interpretation are 
enormous. The origin of kilowatt hours is not identifiable 
in an electric system any more easily than are the indi- 
vidual sources of drops of water in a large reservoir. 
Under the example, companies A and B may be thrown 
under federal regulation without their knowledge, con- 
sent or control, if they are to enjoy the efficiencies of an 
interconnection with C. 

This calls for constructive action by the Commission, 
so that these uncertainties may be resolved reasonably 
and without litigation.” Many have thought some de 
minimis rule might be evolved under which the Commis- 
sion would decline jurisdiction where the interstate move- 
ment of electricity was trifling in proportion to the 
domestic business of the companies involved. 

There is also a belief that the Supreme Court’s opinion 
in the Connecticut case and its remand to the Commission 
for further proceedings intended to be a helpful guide- 
post. Under this view it would be possible for the Com- 
mission to determine its jurisdiction by considering the 
predominant character of a company’s facilities and mode 
of operation. If chiefly local in character, jurisdiction 
would be declined. The Court’s admonition that the Com- 
mission must not invade matters subject to regulation by 
the states must have been purposeful and its remand more 
than an idle gesture. 

Both of these solutions of a problem, which must be as 
troublesome to the Commission as it is to the affected 
utilities, would require judgment in their accomplish- 


14 Jersey Central Power & Light Co. v. F. P. C., 319 U. S. 61, 63 Sup. Ct. 
953, 87 L. ed. 1258 (1943). 

15 Connecticut Light & Power Co. v. F. P. C., 65 Sup. Ct. 749 (1945). 

16 Some hope that the Commission’s finding of Sept. 6, 1945, that Puget 
Sound Power & Light Co. is not a “public utility” is a first step towards a less 
extended view of its jurisdiction. See Docket Nos. IT-5962 and IT-5963. 





ELECTRIC UTILITIES UNDER FEDERAL POWER ACT 181 


ment and cooperation by all hands. Joint studies by the 
Commission, state regulatory authorities and the electric 
industry could and should develop some rule of reason. 
Even if the Commission established ex parte some prac- 
tical guiding principles, it would be of great value to 
utilities in the general ordering of their affairs and in de- 
termining whether or not to make interconnections of 
jurisdictional significance. The present situation does not 
encourage the economies of full interconnections. 

A third solution is for the Commission to lay down the 
principle that the scope of its active regulation (as distin- 
guished from jurisdiction) will be limited to those matters 
strictly necessary to the performance of some duty im- 
posed upon it by the Act. To be specific, if a company, 
predominantly local in character and adequately regulat- 
ed by the state, sells a proportionately small amount of 
electricity at a state border, why should its accounts be 
regulated by the Commission in addition to the state 
body? Particularly, why should its capitalization be 
slashed? The answer sometimes given by the Commission 
is that it needs information as to all of a company’s prop- 
erties in order to regulate its interstate rates, no matter 
how insignificant in volume. But that information could 
be reported to the Commission and be kept up to date by 
annual supplements in memorandum form. It is not nec- 
essary for federal purposes to alter the company’s cost 
records or reduce the investors’ capital if securing infor- 
mation is the sole purpose. 

Nor has the excuse of uniformity any more logical ap- 
peal. Even if every company under the Commission’s 
jurisdiction were to have its assets rewritten and its capital 
structure altered, there would remain many other com- 
panies outside its authority and unaffected by its theories. 
Otherwise the full application of this argument would be 
the death knell to all state regulation. 

A last argument against limiting the exercise of the 
Commission’s authority to the performance of its affirma- 
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tive duties is its notion that if these matters are “left en- 
tirely to the regulatory ventures of the several states, it is 
more than doubtful that it will ever lead to the realization 
of the goal of effective regulation.” " 

Whatever might have been the case in 1934, when the 
quoted article was written, it is not true today. No one, 
for example, ever accused Chairman Maltbie of the New 
York Public Service Commission of sparing the regula- 
tory rod on the companies of that State or of lacking the 
will or ingenuity to put many of his theories into practice. 
Yet there have been published in the newspapers letters 
from Chairman Maltbie protesting threatened action by 
the Commission to assert accounting control over New 
York companies. Other states also have announced their 
competence to manage their affairs without aid from 
Washington. 

The real answer to this argument, however, is that the 
states have a right to govern their local affairs as they 
deem wise. The mere failure of the states to attain some 
regulatory standard, real or fancied, which federal offi- 
cials deem desirable is not a constitutional basis for na- 
tional jurisdiction. 


II. CONTROL OF ACCOUNTING AND CAPITAL STRUCTURE 


The most prolific area of controversy relates to actions 
taken by the Commission under its Classification of Ac- 
counts.’* A recent article’® “based on material furnished 
by the Federal Power Commission Staff” describes the 
advent of the Commission’s System of Accounts as start- 
ing “a purge of the industry’s plant accounts.” The phrase 
is unhappily descriptive. No one accepts readily being 
the objective of a “purge.” 

17 Jackson, Legal Survey on Use of Valuation ‘Write-ups’ of Fixed Capital 
Assets as Basis for Security Issues (1935) 73-A FEDERAL TRADE COMMISSION 
REPORT ON UTILITY CorporaATiIons 109, and quoted by the F. P. C. with approval 
in In the Matter of the Montana Power Company, 57 P. U. R. (N. S.) 93 
(F. P. C. 1945). 


18 Referred to as “System.” 


19 Cost Principle Accounting as Applied by Federal Power Commission, 
Evectric LiGHT AND Power (June, 1945) at 90, 
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Let us consider the much debated subject of original 
cost. It is assumed that any reader who would venture 
thus far into this topic has learned that “original cost” is 
a fiction of definition proclaimed ex cathedra. It may have 
nothing to do with actual cost to the accounting company 
or to any other present day actualities. Those who like to 
copy the slogan-making techniques of modern regulators 
dub it “aboriginal cost” and claim that it is equivalent to 
reverting to the legendary $24 paid the Indians for Man- 
hattan Island and ignoring the economic growth since 
those primitive days. As literally defined by the Commis- 
sion, it is the cost to the person first devoting certain prop- 
erty to the public service but that definition has been 
subjected to much elaboration in application. 

The history of a typical contested original cost proceed- 
ing illustrates how controversy arises. The comments 
suggest how it might have been avoided in some degree. 

The first step is to require an interstate electric com- 
pany to make an initial study of its accounts and propose 


a reclassification according to the Commission’s new Sys- 
tem. While doing so the staff often makes its own inde- 
pendent study. Informal conferences with the staff may 
take place. 


Comment. A more active participation, at this 
juncture, of one or more Commissioners would un- 
doubtedly be helpful. At least the right of a com- 
pany to appeal directly and informally to the Com- 
mission or a supervisory Commissioner before battle 
array is donned should be recognized and encour- 
aged. Without disrespect to staff members, it is under- 
standable if they assume an anti-utility attitude. 
Original cost is at best an approximation and they do 
not want to assume the responsibility in the eyes of 
their superiors as having “given away anything” to 
a utility company. 


If the company does not accept the staff views, it is then 
served with a staff report, accompanied by an order to 
show cause why it should not yield in every respect. To 
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this the company is required to reply. Recent orders have 
also compelled a company in its response to plead the de- 
tailed evidence on which it intends to rely if it elects to 
stand trial before the Commission. 


Comment. This last requirement seems foreign to 
our jurisprudence in putting a citizen on the peril of 
pleading the details of his evidence before his trial. 
It is to be doubted that the Commission would refuse 
to receive evidence at the trial because it was not set 
forth in the response. This unusual requirement cre- 
ates, nevertheless, a sense of danger to the conscien- 
tious company management and its counsel. 


The next step is for the Commission to issue an order 


finding that the company’s response is unsatisfactory and 
requiring it to yield or stand trial. 


Comment. Again informal discussions with the 
Commissioners should be encouraged, at least to 
ascertaining and limiting the items in true contro- 
versy. Remember, contrary to beliefs into which 
some courts erroneously have been lulled, this is not 
“mere accounting.” In most cases it is substantial 
capital destruction to the detriment of some group of 


investors. 

Then comes the hearing before an examiner appointed 
by and reporting only to the Commission, but lacking the 
responsibilities of ultimate decision. The proceeding is 
not conducted as an investigation but as a contested trial 
with the staff appearing by counsel as an active partisan. 
Despite the fact the staff has challenged the company’s 
proposed accounting, the company is told that it has the 
burden of proof and is compelled to produce its evidence 
first. If a motion is made to dismiss on some jurisdictional 
ground, the examiner usually will rule that it is beyond 
his authority, so the case may go on for days or weeks be- 
fore the motion is transmitted to the Commission. 

Comment 1. It would seem that much of the ex- 


tremes of advocacy could be eliminated if the atmos- 
phere of an impartial investigation were cultivated. 








ELECTRIC UTILITIES UNDER FEDERAL POWER ACT 185 


For example, if a state utility commission had 
approved the very transaction and prescribed the ac- 
counting now sought to be reversed by the staff, it 
would seem natural at least to receive the state’s order 
in evidence. Yet a mere offer of evidence which ex- 
plains or justifies a company view of a transaction 
may provoke violent forensics from the staff counsel. 
After all, this is largely retroactive accounting which 
tends to destroy the realities of transactions occurring 
years before. Since the Commission’s decision may, 
and usually does, ignore the prior decisions of the 
state regulatory bodies, no harm would be done to 
staff theories if it consented to the whole story being 
put in the record. Another form of /ese majesty in 
staff eyes, is to offer to prove the value of property 
either to sustain present book costs or book costs at 
the time of a past transfer. 

Comment 2. Apart from the propriety of forcing 
the company to assume the priority and burden of 
proof, rather than the objecting staff, it operates to 
extend the hearings. The company being on peril 
feels it must prove matters which may not be in dis- 
pute. If pre-hearing conferences could be had and 
the staff presented its objections first at the hearings, 
the testimony would be reduced to the real issues. 

Comment 3. The more active personal attendance 
of the Commissioners would be welcomed. These are 
complicated matters. Firsthand acquaintance with 
some of the significant evidence and company person- 
nel might lead to mutual understanding and certainly 
to procedural improvements. Busy as the Commis- 
sioners must be, their presence, at least occasionally, 
is needed. 


The trial ends, often with a record thousands of pages 
in length and exhibits of like magnitude. If company 
counsel requests that a copy of the trial examiner’s report 
be served, it is denied.” No means is afforded of know- 
ing what the man who hears the evidence reports to his 


20 Aluminum Co. of America v. F. P. C., 130 F. (2d) 445 (App. D. C. 1942), 
held that the Commission could not be compelled to furnish a trial examiner’s 
report, but the case left the suggestion that failure to do so might be a consider- 
ation in a reversal of the ultimate decision. 
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superiors. Briefs of an advocate character are exchanged 
between staff and company counsel. If requested, oral 
argument before the full Commission is granted. 


Comment. No one can participate in this proce- 
dure (which is not unique to original cost proceed- 
ings) without a deep sense of dissatisfaction. When a 
case involves important issues or large sums of in- 
vestors’ monies, it would seem that a procedure could 
be evolved to produce the full facts in a manner more 
consonant with the importance and dignity of the 
Commission. The Attorney General’s Committee on 
Administrative Procedure” has pointed out in- 
stances where the Commission’s practice falls short 
of the normal American standards of fairness, justice 
and expedition. 

From a practical sense, what has the Commission 
to lose by bringing its procedures into line with other 
federal administrative bodies, notably the Securities 
and Exchange Commission? It may still decide the 
issues as it sees fit. The present atmosphere would be 
improved vastly if a company (even though unsuc- 
cessful) felt it had been able to present to the Com- 
mission itself the facts and issues of its problem, in 
simple, direct and expeditious form, without expen- 
sive contested trials. The recent break between the 
Federal Power Commission and the Public Service 
Commission of Montana, which led the latter to cir- 
cularize a bitter complaint to all the regulatory 
bodies of the land, largely originated in differences 
as to procedural and evidentiary matters. 


So much for procedure. When we turn to the substance 
of the “original cost” controversy, we find conflicts of 
fundamental principle. First some background is re- 
quired. 

The System prescribes two accounts for excesses over 
“original cost.” The Acquisition Adjustment Account 
100.5 is* to record the excess of what the company ac- 


21 FINAL REPORT OF THE ATTORNEY GENERAL’S COMMITTEE ON ADMINISTRA- 
TIVE Procepure (1941) pp. 180-182. This Report is generally regarded by bar 
association committees on administrative law as being very mild and represent- 
ing minimum reforms required in this field. 

22 Over-simplification is employed here in the interest of brevity and clarity. 
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tually paid to acquire the property over its cost to some 
other person who first employed it in the public service 
(z.e., “original cost”). The Adjustment Account 107 is 
to reflect any additional excess of book cost over record- 
ed cost (1.e., this should relate to “write-ups” but has been 
expanded to include any amounts arising from transac- 
tions the staff deems of an inflationary or even intercom- 
pany character). 


To use a simple example—assume company A built a 
property in 1898 at $100,000 cost, sold it to company B 
in 1920 for $120,000 and the latter revalued it in 1929 at 
$130,000. Under the language of the System the “original 
cost’ is $100,000. The excess of actual cost over original 
cost, or $20,000, would go into Account 100.5% and the 
“write-up” of $10,000, justified or not, in Account 107. 


Amounts in Account 107 are regarded as bad assets for 
regulatory purposes and are required to be written off at 
once against surplus or through a capital reduction if 
there is no surplus. Account 100.5 being actual cost to 
the accounting company, however, is a plant account and 
a true asset. Under the Commission’s express order the 
amounts recorded in this account with respect to each 
property acquisition “shall be depreciated, amortized, or 
otherwise disposed of, as the Commission may approve or 
direct.” In the income accounts, two separate methods 
are provided for handling this treatment—Account 537 
which is an income deduction and Account 505 which is 
an operating revenue deduction. The effect of the latter 
is to permit the recoupment of the amortization from op- 
erating expenses. Thus, under the language adopted by 
the Commission, it is recognized that there may be reim- 
bursement to the investors from operating expenses for 
the actual cost of property employed in the public service. 


23 This is according to the System of Accounts. Actually if there were an 
affiliation between the companies, the amount by which the out-of-pocket cost 
exceeded the defined “original cost” would be allocated by the staff to Account 
107 as a “write-up.” 

13 
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The Supreme Court in the Telephone case™* upheld a 
Federal Communication Commission classification simi- 
lar to Account 100.5 on the stipulation by the Attorney 
General that there was no duty to write off amounts in 
this account “if the difference between original and pres- 
ent cost is a true increment of value.” 

With this explanation based on the System, let us con- 
sider a few examples of actual application. 

1. The Commission has passed on over four billion dol- 
lars of plant accounts. This included many millions of 
dollars classified in Account 100.5 as actual bona fide cost 
in excess of the defined “original cost.” Yet, it is believed 
that every dollar so classified has been ordered written off 
and all at the expense of the investors. 

It seems inconceivable that in no single instance did 
this excess represent, in the language of the Supreme 
Court, a “true increment of value” and that in no case 
did it have a factual integrity sufficient to justify the 
reimbursement out of operating expenses to the investors 
whose monies paid for the properties. 

This startling contrast between what the Commission 
prescribed in its own System of Accounts and its actual 
performance in specific cases has given rise to the charge 
that the language of the accounts was designed to meet 
the requirements of the Supreme Court in the Telephone 
case but that since its adoption a change of policy has 
taken place which has not been expressed by an amend- 
ment of its accounting classification. 

2. The staff has taken the unyielding position that if 
there were any affiliation between two companies in a 
transaction, the difference between the actual cost to the 
accounting company and defined original cost must go 
into Account 107 for immediate write-off out of the in- 
vestors’ pockets. This is its position even if—the price 
actually paid was determined at the time by independent 


24 American Tel. & Tel. Co. v. United States, 299 U. S. 232, 240, 57 Sup. Ct. 
170, 81 L. ed. 142 (1936). 
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and impartial appraisers; the price paid was fixed by 
state law or by its regulatory body; the state authorized 
the issuance of securities to the public against the price 
paid; the price paid to an affiliated construction company, 
including any profit, was reasonable and less than would 
have been paid an independent contractor, or the circum- 
stances of the selling company were such that it would 
have been a fraud on creditors to have transferred the 
property at less than its then true value. 

The staff’s justification of its position is that it will rec- 
ognize an excess of actual over original cost only in an 
‘“‘arm’s length” transaction. “Arm’s length,” according to 
it, can exist only in dealings between non-affiliated buyers 
and sellers. The verity of price is presumed to be created 
only by the independence of the parties, according to the 
staff, and may not be supplied by any other possible cir- 
cumstance, such as the determination of a state regulatory 
body. This is the true significance of the rule embraced 
in the catch phrase of “no profits to affiliates.” 

3. A well established legal principle is that statutes 
are presumed to be prospective and not retroactive. If 
this doctrine were applied to this statute, the Commission 
might prescribe the substance of future accounting as it 
saw fit; but as to past transactions, its function would be 
limited to obtaining information and it would not include 
the power to alter their substance retroactively. The staff 
rejects any such view. As one of its members testified 
recently, with respect to transactions which had taken 
place at the turn of the last century, if one is in the utility 
business he takes the risks of future regulation reversing 
what is done today! Thus no transaction is final. Regu- 
lation is timeless. Investors must assume the risks both 
of the business and also of future regulation. 

To one who sits on the utility side of the table, these 
examples indicate an extreme position. It is obvious why 
the state commissions are restive when proper transactions 
which had their approval in the past are treated with the 
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same scant ceremony as bold write-ups (except for the 
speed of their elimination). 

A further observation may be made and again it goes 
back to the criticism of the Commission’s methods. It is 
that the rules indicated by the above examples cannot be 
found in any express provision of its System of Accounts. 

Nowhere in the accounts can express language be found 
stating that 

(a) bona fide actual cost over original cost must 
always come out of investors’ pockets; (b) an arm’s 
length verity can never be given to intercompany 
transactions, such as by the decisions of state bodies; 
or (c) the recorded essence of transactions validly 
conducted and reasonable in every respect may be 
destroyed retroactively. 


It, therefore, seems fair to say that if the Commission 
wishes to alter the System it ordered in 1937, it should 
do so by express amendment. In that manner the indus- 
try might be consulted and express its views in advance 
and in constructive form. It might be argued that if the 
Commission put such views in blunt directives in its 
Classification, it might provoke court review. ‘True, it 
might. But if it were to do so, the law would be settled 
and the next decade of Commission’s jurisdiction would 
be freed from many regulatory disputes and uncertainties. 


III. WATER POWER LICENSES 


This topic, although relating to the original Federal 
Water Power Act of 1920,” should be touched on briefly, 
as it is a potent factor in affecting the character of the 
Commission’s relations with the electric industry and 
with the state governments. As indicated by ex-Chair- 
man Basil Manly,” the Commission has been charged 
with attempting to assert jurisdiction over local streams 
of minor magnitude. These disputes have arisen over 


25 41 Stat. 1063 (1920), 16 U. S. C. § 791 et seq. See Gatchell, Jurisdictional 
Problems Under the Federal Water Power Act of 1920, supra pp. 42-52. 
26 Supra note 8. 
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current decisions in connection with proposals to build 
projects in rivers claimed not to be “navigable waters of 
the United States.” ** Also, they have come from an 
aggressive program which the Commission has initiated 
to compel companies to accept licenses for existing de- 
velopments which have been in operation for many years, 
often prior to the creation of the original Commission in 
1920. 

In the first situation, a company is free to decide 
whether to accept a license or abandon its project. Asa 
license is a contract, the company may weigh its substan- 
tial burdens against the benefits it might realize from the 
development. 

In the retroactive application of the Act to long exist- 
ing developments, however, the equities are very different. 
When constructed, there usually was no means of deter- 
mining the question of federal control. The hardships 
involved in attempting to apply a 50-year licensing statute 
with recapture and other drastic clauses to a power plant 
built 30 years ago are obvious. 

Waterways are of value to the states beyond their uses 
for power purposes. The states also fear the effects of 
federal encroachment. 

Much of this controversy has centered around two doc- 
trines sought to be established by the Commission, 1. e., 
an enlargement of the test of what is a navigable waterway 
of the United States and an attempted control over head- 
water developments which are claimed to affect down- 
stream navigable capacity. 

On the former proposition, the Commission won what 
may be a Pyrrhic victory in the sweeping language of the 
Supreme Court in the New River case.“ Forty-two 
states, however, appeared in opposition to the Commis- 


27 Under the amendments of 1935 the proposer of any water power project 
is required to file a “declaration of intention.” The Commission is thereby in a 
position to declare its views as to whether or not “the interests of interstate 
or foreign commerce would be affected.” See § 23 (b). 

28 United States v. Appalachian Elec. Power Co., 311 U. S. 377, 63 Sup. Ct. 
67, 87 L. ed. 487 (1940). 
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sion. They were defeated, along with the utility com- 
pany, but the combined views of all but six of the states 
of the Union have weight and political power. The full 
weight of the Court’s dictum, if applied in the future. 
may be expected to again arouse the states and perhaps 
resound in the halls of Congress. 

The other pet theory of jurisdiction, based on possible 
downstream effect, has not been fully litigated or decided 
by the courts. It is somewhat founded on the doctrine of 
the Rio Grande case,” which held that the government 
can abate an upstream dam to the extent that it causes 
substantial injury to lower navigable capacity. This has 
been enlarged greatly by staff claims to include any po- 
tential downstream effect, even though beneficial in reg- 
ulating stream flow and even though causing no actual 
injury. 

In this field of water power law, the Commission has 
its greatest opportunity for constructive action in better- 
ing its relations with the electric industry and the states 
and in promoting a construction program of hydro- 
electric plants. It could establish and publicly announce 
certain reasonable standards which, in the absence of 
legislation, would govern its actions and end the devas- 
tating uncertainties which now retard water power de- 
velopment. 

As to new projects, these standards should include 

(1) the requirement of a license only when located in 
waters which are to any dispassionate eye truly and in 
fact navigable waters of the United States, or 

(2) if it is felt some control must be established over 
headwater projects, the licenses could be “minor part” 
ones under Section 10(i), limited to methods of storage 
control for the prevention of downstream water condi- 
tions that would actually and substantially injure the 
actual interests of interstate commerce. 


29 United States v. Rio Grande Dam & Irrigation Co., 174 U. S. 690, 19 Sup. 
Ct. 770, 43 L. ed. 1136 (1899). 
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As to existing developments, it would seem that no 
attempt should be made to exert retroactive jurisdiction, 
at least as to plants constructed prior to the 1935 amend- 
ments. If, however, the Commission believes it is com- 
pelled to extend the law backward, then the above prin- 
ciples of realistic factual navigability at the site or sub- 
stantial and injurious downstream effect should govern. 
In fact, with the equities possessed by the older develop- 
ments, these principles should be applied with the great- 
est liberality. If the Commission feels that it is the help- 
less prisoner of its own victory and the unfortunate dic- 
tum in the New River case, it should recommend to Con- 
gress amendments to the Act under which private hydro- 
electric development may be freed from the undue license 
burdens.” 


The observations made throughout this article are 
advanced in the hope that some of them may be found 
helpful to the Commission. If only the area of avoidable 


controversy could be eliminated, it would be most desir- 
able. If a spirit of harmony and codperation can be 
established with federal and state regulatory authorities, 
the constructive genius of the electric industry would 
again return to its proper business of selling more kilo- 
watt hours for less money and at a reasonable profit to 
the investors whose actual dollars have made the electric 
age possible. 

30 The above suggestions, calling for a revision of the Commission’s campaign 
to impose licenses retroactively on existing developments, relate with greater 
force to dams on “navigable waters of the United States,” rather than to ones 
located on the public domain. The United States has no property right as such 
in navigable waters, but only a governmental right to consent to or veto a de- 
velopment on the ground of its effect on interstate commerce. If it has no 


property right which it may grant, the retroactive compulsion of a license with 
appropriation clauses seems particularly unjust, 





ADMINISTRATION BY THE FEDERAL 
POWER COMMISSION OF THE CER- 
TIFICATE PROVISIONS OF THE 
NATURAL GAS ACT 


CARL I. WHEAT * 


Briefly stated, Section 7(c) of the Natural Gas Act, 
as amended in 1942," requires every “natural-gas company 
(or any person who will become such upon completion 
of any proposed construction or extension)’* to obtain a 
certificate of public convenience and necessity from the 
Federal Power Commission as a prerequisite to engaging 
in the transportation or sale of natural gas subject to the 
Commission’s jurisdiction,’ or to constructing, acquiring 
or operating any facilities for such transportation or sale. 

The statute provides that a company already engaged 
in this business may obtain a “grandfather” certificate to 
authorize continuation of those operations in which it 
(or its predecessor in interest) was in good faith engaged 
on February 7, 1942, when certain amendments to Sec- 
tion 7(c) became effective. The Commission is also 
authorized to exempt by regulation “temporary acts or 
operations for which the issuance of a certificate will not 
be required in the public interest,” and provision is made 
in Section 7(f) for the Commission’s determination of 
“service areas” within which a company may enlarge or 
extend its facilities for the purpose of supplying increased 
market demands without obtaining further authorization. 


* Of the firm of Wheat, May Shannon and St. Clair, Attorneys at Law, Wash- 
ington, D. C., and San Francisco, California. 

152 Stat. 821 (1938), 15 U. S. C. Supp. III, § 717f (1942). 

2 Section 2(6) defines a “natural-gas company” as a “person [i.e., and indi- 
vidual or a corporation] engaged in the transportation of natural gas in inter- 
state commerce, or the sale in interstate commerce of such gas for resale.” 

3 Section 1(b) provides that the Act shall apply “to the transportation of 
natural gas in interstate commerce, to the sale in interstate commerce of natural 
gas for resale for ultimate public consumption for domestic, commercial, indus- 
trial, or any other use, and to natural-gas companies engaged in such transpor- 
tation or sale, but shall not apply to any other transportation of natural gas or 
to the facilities used for such distribution or to the production or gathering of 
natural gas.” 


[ 194 ] 
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In respect to all other matters falling within the scope of 
Section 7(c), the statute requires the filing of an appli- 
cation for a certificate, which the Commission must “set” 
for hearing. 

Section 7(e) provides that a certificate “shall” be issued 
to “any qualified applicant” if the Commission finds 
(1) that such applicant is “able and willing” properly to 
perform the proposed acts or service and to conform to 
the provisions of the Act and the Commission’s require- 
ments thereunder, and (2) that the proposed construction, 
acquisition or operation is or will be required by the pres- 
ent or future public convenience and necessity. In issuing 
such certificates, the Commission is authorized to attach 
“such reasonable terms and conditions,’ as the public 
convenience and necessity may require. 


THE BACKGROUND OF SECTION 7(C) 


Prior to the adoption of the Natural Gas Act in 1938 
there existed no federal requirement for the certification 
of interstate natural gas pipelines. Certificate require- 
ments involving many types of public utility services had 
long been in force in numerous states, and federal certifi- 
cation provisions in respect to interstate railroads had 
been in effect for almost two decades, and in respect to 
interstate motor transportation for a lesser period. When 
the Natural Gas Act was drafted, however, the provision 
for certification was specifically limited by Congress to 
instances in which the proposal was to transport natural 
gas “to a market in which natural gas is already being 
served by another natural-gas company.” * 


* The legislative history of this provision of the Act is long and interesting, 
but has been deemed irrelevant to this discussion of the administration of the 
Section. An important provision of § 7(c), as originally enacted, required that : 


“In passing on applications for certificates of convenience and necessity, 
the Commission shall give due consideration to the applicant’s ability to 
render and maintain adequate service at rates lower than those prevailing 
in the territory to be served, it being the intention of Congress that natural 
gas shall be sold in interstate commerce for resale for ultimate public con- 
sumption for domestic, commercial, industrial, or any other use at the low- 
est possible reasonable rate consistent with the maintenance of adequate 
service in the public interest.” (Emphasis supplied.) This provision was 
deleted from the Section at the time of the 1942 amendment. 
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It is to be noted that the certification requirement in 
this Act applies not only to the transportation but also to 
the sale of gas in interstate commerce. A proposal for 
the common carriage of gas across state lines would there- 
fore be included, along with proposals for the transpor- 
tation and the sale for resale of gas produced or pur- 
chased by the applicant itself. However, since the statute 
as originally enacted made no attempt to define the phrase 
‘“‘a market in which natural gas is already being served,” 
and since the legislative history of the Section shed little 
light on the significance attached by the legislature to 
those words of limitation, considerable doubt soon arose 
in respect to the scope of the Section and the necessity for 
applying for certificates under it. 

After the various aspects of this problem had been ex- 
plored in extended hearings, the Commission, on October 
24, 1939, in Re Kansas Pipe Line and Gas Company and 
North Dakota Consumers Gas Company,’ concluded that 
Congress did not intend this statutory phrase to limit its 
certification powers merely to “those communities in 
which there are presently existing physical facilities for 
the transportation or sale of natural gas,” but, on the con- 
trary, intended the word “market” to imply “an area or 
territory of undefined extent bearing some reasonable re- 
lation to existing pipelines and other facilities for the 
transportation and sale of natural gas.”” The Commission 
further held that the phrase was not susceptible “of pre- 
cise and rigid definition which can be applied in all 
cases,” and that its meaning would depend “upon the in- 
dependent facts and circumstances presented by each 
case.” ‘The Commission also noted the limitations upon 
its jurisdiction under Section 7(c) in concluding, with re- 
spect to the contentions of certain coal, labor and railroad 
interests, that “Congress did not intend this Commission 


530 P. U. R. (N. S.) 321 (F. P. C. 1939). 
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generally to weigh the broad social and economic effects 
of the use of various fuels.” * 

Shortly thereafter, on December 1, 1940, the Commis- 
sion, in its Twentieth Annual Report, advised Congress 
that the limitations imposed upon its jurisdiction under 
the original language of Section 7(c) had serious disad- 
vantages in that, because of the absence of a definition of 
the market area of another natural gas company, “the 
Commission must decide in each instance whether or not 
it has jurisdiction,” and that this limitation “prevents any 
serious effort to control the unplanned construction of 
natural-gas pipelines with a view to conserving one of 
the country’s valuable but exhaustible energy resources” 

Largely as a result of this recommendation, and with 
the approbation of representatives of the natural gas in- 
dustry who had been struggling with the rather peculiar 
language in question,* Congress in 1942 amended Section 
7 to eliminate the issue of “a market already served.” The 
synopsis of the Section which appears at the outset of 
this discussion follows the Section as thus amended. 


ADMINISTRATION 


Quite apart from the reasoning contained in the Kansas 
Pipe Line decision with respect to the significance of the 
“market” provision of Section 7(c) that opinion repre- 
sented a milestone in the development of Federal Power 
Commission administration under this statute. Any dis- 
cussion of this subject must therefore commence with that 
decision, which reflected in a comprehensive manner the 
views of the Commission on the showing requisite for 


6 Supra note 5 at 347. 

7 FepERAL Power CoMMISSION, TWENTIETH ANNUAL Report (1940), at 78. 

8In several instances, much time and money had been expended in hearings 
on applications for certificates to construct pipelines to areas obviously not 
already physically served by existing natural gas companies, which had been 
deemed necessary by reason of the indeterminate nature of the statutory pro- 
vision, as interpreted in the Kansas Pipe Line case, supra note 5. See Re Ten- 
nessee Gas & Transmission Co., 50 P. U. R. (N. S.) 199, 200 (F. P. C. 1943), 
and Re Western Natural Gas Co. & Independent Natural Gas Co., 2 F. P. C. 
910 (1941). 
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the establishment of “public convenience and necessity.” 
Although the case antedated the 1942 amendment by 
which the jurisdictional issues posed in the Kansas Pipe 
Line application were largely solved, the Commission 
has several times indicated its continued adherence to the 
views expressed in the balance of that opinion.’ 

As there set forth, the Commission requires applicants 
for certificates of public convenience and necessity to show 
that they “possess a supply of natural gas adequate to meet 
those demands which it is reasonable to assume will be 
made upon them.” ** The Commission further declared 
that applicants for certificates must show that “there exist 
in the territory proposed to be served customers who can 
reasonably be expected to use such natural-gas service.” 
The Commission held, however, that where the service 
will be rendered in a new territory, it is not necessary for 
an applicant to show firm commitments for the sale of the 
gas in all cases, provided it be shown that “on the basis 
of experience in similar territory, there are reasonable 
grounds for anticipating that customers will be attached 
to the proposed facilities.” *' 

The Commission also held in the Kansas Pipe Line case 
that applicants for certificates must show that “the facili- 
ties for which they seek a certificate are adequate to render 
a full and complete public service in the territory pro- 
posed to be served.” In other words, the Commission 
deemed it necessary to consider the estimated demand for 
gas and against that factor to “appraise the capacity and 
physical character of the facilities the applicants propose 
to construct.” ** The Commission also held that appli- 
cants must show that they possess “adequate financial re- 






® Thus, in its first opinion in the Tennessee Gas & Transmission Co. case, 
supra note 8 at 203, the Commission referred to the necessity of adducing evi- 
dence to “meet the minimum requirements laid down by us in the Kansas Pipe 
Line matter.” See also Re Wis. Southern Gas Co., F. P. C. Op. No. 118-A, 
Sept. 4, 1945. 

10 Supra note 5 at 332. 

11 Supra note 5 at 336. 


12 Supra note 5 at 337-338. 
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sources with which to construct the facilities for which 
certificates are sought” and that, in order to obtain a final 
certificate, there must be a full showing with respect to 
“the terms, conditions, type of security, method of repay- 
ment, amount, and other details of any financing pro- 
gram.” ** 

Since public convenience and necessity “would not be 
served by the certification of a project where the estimate 
of construction cost, or the funds allotted for that purpose, 
were insufficient to carry the project through to comple- 
tion,” it was declared that the applicant must show that 
estimated costs of constructing the proposed facilities are 
“adequate,” and since such costs of construction will be 


reflected in the applicant’s rate base for rate purposes, 
applicants must also show that the estimated costs are 
“reasonable.” '* ‘The Commission also held that appli- 
cants must make a full showing with respect to the reas- 
onableness of the estimated operating expenses incident 
to the proposed facilities, as well as the fixed charges 


99:15 


thereon. 

With respect to potential rates and estimated revenues, 
the Commission held that an applicant for a certificate 
must submit proposed schedules of rates to be charged and 
comparisons of those rates with rates presently charged 
by other companies already serving the territories in 
question, together with estimates of the revenues which 
it believes may be anticipated under the application of 
such rates to its proposed facilities." 

With respect to the general question of public conven- 
ience and necessity, the Commission remarked that it 
did not view the term as meaning “indispensably requi- 
site,” but rather as meaning “a public need or benefit 
without which the public is inconvenienced to the extent 
of being handicapped in the pursuit of business or com- 

13 Supra note 5 at 342. 

14 Supra note 5 at 343. 


15 Supra note 5 at 344. 
16 Supra note 5 at 345. 
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fort or both—without which the public generally in the 
area involved is denied to its detriment that which is en- 
joyed by the public of other areas similarly situated.” 
Noting that the inconvenience of being without natural 
gas service and the benefits to the consuming public from 
such service are well known and were recognized by Con- 
gress when it empowered the Commission under Section 
7(a) of the Act to compel extensions of natural gas facili- 
ties under certain circumstances, the Commission con- 
cluded that “where there is no existing natural-gas service 
the convenience and necessity of the public in that area 
will be served by the introduction of that service provid- 
ing that those who seek to render that service can meet 
certain minimum standards designed to secure such serv- 
ice on a continuous and adequate basis.” *’ 

The continuing import of these rulings with respect to 
the appropriate scope of an applicant’s showing under 
Section 7(c) is such that it seems desirable to point out 
that any showing in a certificate proceeding which does 
not comprehend at least the minimum requirements thus 
outlined in the ‘Kansas Pipe Line case will probably be 
deemed by the Commission to be insufficient under the 
Section as it now stands. This does not mean that such 
items as a final financial program need be complete at the 
time of the hearing, since the Commission has on occasion 
issued conditional certificates dependent upon a later 
showing.** However, it seems desirable for an applicant 
to meet at least these minimum requirements, if it is at 
all possible to do so. 

Apart from the Kansas Pipe Line decision, the Com- 
mission has announced certain general requirements on 
the subject of the appropriate showing through the issu- 
ance of “Provisional Rules of Practice and Regulations 
under the Natural Gas Act” (effective July 11, 1938) and 


17 Supra note 5 at 346. 

18 See, for example, Re Tennessee Gas & Transmission Co., supra note 8 at 
203; and Re Cities Service Transportation & Chemical Co., 52 P. U. R. (N. S.) 
243, 248 (F. P. C. 1943). 
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through the adoption (on August 26, 1942) of “Order 
No. 99,” outlining the information which applications 
under Section 7(c) should contain. This Order provides 
not only for certain basic allegations to be included in the 
application, but also lists a number of “Exhibits” which 
an applicant may be required to file at any time during 
the Commission’s consideration of the application. 

It has been the custom of the Commission, prior to the 
hearing of such an application, to write the applicant a 
so-called “deficiency letter,” requesting the furnishing 
of such data as its staff may deem pertinent and which is 
not contained in the application itself. Usually such in- 
formation consists of all or part of the items listed under 
“Exhibits” in “Order No. 99,” and many applicants cus- 
tomarily prepare such exhibits at the time of filing an 
application, not only that they may serve as illustrative 
and explanatory material at the hearing, but for use in 
reply to any “deficiency letter” they may receive.” 

Although in most certificate cases under the Natural 
Gas Act no element of competition with existing natural 
gas companies is involved, the Commission and its staff 
have undertaken to examine into such projects in meticu- 
lous detail, usually through lengthy cross-examination of 
the applicant’s witnesses by counsel for the Commission. 
Careful preparation seems therefore to be both desirable 
and essential, especially since objecting interveners from 
the coal, railroad and labor interests have frequently ap- 
peared and participated in such proceedings. Whether 
or no such intervention may be deemed justified on 
grounds of economics, and whether or no such interveners 
are in fact “aggrieved parties” entitled to appeal a deci- 
sion granting a certificate which they have opposed, their 
presence and active participation in such proceedings 


19 Information furnished in response to a “deficiency letter” is primarily for 
the use of the Commission’s staff in preparing for the hearing, and formerly the 
responses to such letters were deemed confidential and were not placed in the 
Commission’s public files. This practice has been discontinued, with the result 
that data so filed may now be examined by interveners and others interested in 
the proceeding prior to the actual hearing. 
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have frequently served to prolong hearings to lengths un- 
heard of in most certificate proceedings before other reg- 
ulatory bodies. A greater delimination of the appropri- 
ate position of such interveners must apparently be under- 
taken eventually if such proceedings are to be contained 
within what would otherwise seem to be reasonable 
bounds. 

Examination of “Order No. 99” will reveal that an 
applicant which has carefully prepared the information 
there outlined, which is ready with witnesses thoroughly 
familiar with such data and competent to testify on the 
matters so outlined, and whose project is to serve natural 
gas to an area not already so supplied should meet with 
little difficulty in securing a certificate even though the 
hearing may prove lengthy and the cross-examination 
detailed. What will happen in the event of a hard-fought 
certificate proceeding involving rival natural gas com- 
panies competing for the same territory is as yet undeter- 
mined since, until recently, no certificate case of magni- 
tude has involved such elements of threatened competi- 
tion. 

In passing, it may be suggested that applicants for 
certificates under the Natural Gas Act may possibly have 
overlooked a mechanism the use of which might serve 
materially to shorten proceedings under Section 7(c). 
On January 21, 1941, the Commission adopted its “Order 
No. 82” amending its provisional rules and regulations in 
respect to natural gas proceedings by providing a regula- 
tion (Section 50.59) authorizing informal pre-hearing 
conferences to consider the simplification of issues, the 
exchange of exhibits, the stipulation of facts to “avoid 
unnecessary delay in the hearings,” the limitation of the 
number of expert witnesses, and “such other matters as 
may be suggested as being an aid in expediting the order- 
ly conduct and disposition of the hearings.” Written 
stipulations in respect to the results of such conferences 
are to be prepared, and may be received at the hearing 
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to govern its subsequent course, subject to later direction 
by the Commission. As yet this procedure has not been 
used in certificate proceedings, but it is understood that 
it has recently been suggested by at least one applicant, 
and it may be that a more general development of the 
pre-hearing conference method would prove of value 
both to applicants for certificates and to the Commission 
and its staff. 


CERTIFICATES FOR SERVICE TO DIRECT INDUSTRIAL 
CUSTOMERS 


The rate regulatory authority of the Federal Power 
Commission under the Natural Gas Act is limited to 
charges in respect of interstate sales of gas “for resale,” 
the Commission not being vested with authority over the 
prices charged to industrial customers served directly 
from an interstate pipeline. Under these circumstances, 
it has seemed to many that the certificate provisions of 
the statute should not be deemed applicable to such direct 
industrial sales. ‘The Commission, however, appears to 
have adopted a different view, for in several instances 
certificates have been issued authorizing the construction 
and operation of facilities to be used solely in serving 
direct industrial customers.” 

Without entering upon a discussion of the merits of 
this somewhat tacit assumption of jurisdiction, it may be 
appropriate to point out certain implications inherent in 
such action. If, for example, the Commission should 
definitely rule that a certificate is prerequisite to the con- 
struction or operation of an interconnection from an inter- 
state pipeline to the premises of a direct industrial cus- 
tomer, it would seem to follow that those direct industrial 
customers which now operate such interconnecting facili- 
ties are to be deemed—solely by reason of such operation 


20 See ¢.g.: Re Colorado Interstate Gas Co., 3 F. P. C. 1021 (1943); Re 
Northern Natural Gas Co., orders entered Nov. 11, 1943, in Docket Nos. G-500 
and G-501; Re Panhandle Eastern Pipe Line Co., order entered July 10, 1945, 
in — No. G-607. 
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—to be “natural gas companies” subject to many of the 
provisions of the Act. Since the period for filing applica- 
tions for “grandfather” rights has expired, such customers 
might face the necessity of making application for certifi- 
cates, and of establishing that public convenience and 
necessity require the continued operation of such connec- 
tions. It is obvious, as a practical matter, that under such 
an interpretation of the Act, future interconnections of 
this nature would have to be made by the pipeline com- 
panies, since industrial customers would unquestionably 
be unwilling to accept the hazards of regulation inherent 
in such a situation. 


UNSOLVED PROBLEMS 


In evaluating the Commission’s administration of Sec- 
tion 7(c), as amended, it is important to note that the 
amendments became effective on February 7, 1942, and 
that, accordingly, all of the Commission’s proceedings 
under this Section as it now reads have taken place dur- 
ing a period of war emergency. As a practical matter, 
this has resulted in a limitation of certificate applications 
to projects sufficiently important from the standpoint of 
the war effort to warrant the granting of necessary prior- 
ities for materials by the War Production Board. The 
importance of such projects from the standpoint of the 
war effort has also operated as at least a slight deterrent 
to the railroad, coal and labor interests which have so 
frequently intervened in opposition to proposed pipe- 
lines.” 

With the termination of hostilities and the lifting of 
governmental control over the supply of pipe and other 
materials required for new pipeline construction, as well 
as over the taking on of new customers, a new era in the 
administration of Section 7(c) seems about to come into 
being, and it therefore appears appropriate to review 


21 See Re The Ohio Fuel Gas Co., 46 P. U. R. (N. S.) 165, 168 (F. P. C. 
1942) ; Re Tennessee Gas & Transmission Co., supra note 8 at 203. 





CERTIFICATE PROVISIONS OF NATURAL GAS ACT 205 


briefly some of the major problems which remain un- 
solved and for which a satisfactory solution must be ob- 
tained if the Congressional objectives of this statute are 
to be achieved. These problems involve both principles 
and procedures. 

As above stated, Section 7(c) requires every natural 
gas company (or person who will become such upon com- 
pletion of any proposed construction or extension) to ob- 
tain a certificate authorizing it to engage in the transpor- 
tation or sale of natural gas subject to the Commission’s 
jurisdiction, or to construct, acquire, or operate any facili- 
ties for such purposes. The Commission has taken the 
general position that the interstate transportation of nat- 
ural gas, for jurisdictional purposes under the Act, begins 
at the point where production and gathering is completed 
and continues to the various “city gates” of the ultimate 
consuming communities, at which points local distribu- 
tion begins. With respect to the sale of natural gas, the 
Commission takes the general position that, for jurisdic- 
tional purposes under the Act, any sale of such gas for 
resale which occurs at any point along the pipeline after 
interstate transportation begins, down to and including 
the “city gate,” is a sale for resale in interstate commerce 
within the meaning of the Act.” 


“Production and Gathering” 


In this connection, one of the principal problems which 
has not yet been clarified is the question of where the 


22 A suggestion has recently been made to the effect that a “‘certificate to sell” 
gas is requisite under § 7 (c), in addition to certificates to construct or operate 
natural gas pipeline facilities. The logical conclusion of such a doctrine would 
be that a separate certificate would be required whenever a natural gas com- 
pany desires to serve an additional customer, within its appropriate service area, 
even though no additional facilities would be needed. Certain companies have 
filed applications complying with this proposal and certain “certificates to sell” 
have been issued, but counsel for other companies have taken the position that a 
certificate to construct or to operate natural gas pipeline facilities necessarily 
includes authority to sell gas therefrom and also that it is the positive duty of 
a pipeline company to sell gas to appropriate customers along its certificated 
pipeline to the limit of its capacity. Unless the somewhat peculiar language of 
§ 7(c) may, in fact, be strained to the extent indicated by the “sales certificate” 
suggestion, this latter position would appear fully justified under old and well- 
recognized principles of public service law. 
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“production or gathering” of natural gas ends and its in- 
terstate transportation begins. In the Columbian Fuel 
case* the Commission held that “it was not the intention 
of Congress to subject to regulation under the Natural 
Gas Act all persons whose only sales of natural gas in 
interstate commerce, as in this case, are made as an inci- 
dent to and immediately upon completion of such person’s 
production and gathering of said natural gas and who are 
not otherwise subject to the jurisdiction of this Commis- 
sion.” However, in reaching this conclusion, the Com- 
mission reserved the right to reéxamine the question in 
the event subsequent experience in administering the Act 
should reveal that initial sales of large quantities of gas 
“are by producing or gathering companies which, 
through affiliation, field agreement, or dominant position 
in a field, are able to maintain an unreasonable price de- 
spite the appearance of competition.” 

The implication in the Columbian Fuel decision that 
the Commission may possess some as-yet-undefined juris- 
diction in such a case, which it will exercise if it should 
consider it appropriate so to do, has raised considerable 
doubt as to whether this decision is in fact a final statement 
of the Commission’s position on the question. This is 
particularly true in the light of the subsequent decision of 
the United States Court of Appeals for the District of 
Columbia in the People’s Natural Gas Company case,” 
in which that Court rejected a contention of the company 
based upon the Columbian Fuel decision, and in so doing 
remarked that it could not “disregard the plain language 
of the statute because the Commission at one time inter- 
preted it narrowly.” It is also significant that, subsequent 
to the People’s decision, the Commission held in the Jn- 
terstate Natural Gas Company case,” now pending on 
review in the Fifth Circuit Court of Appeals, that certain 

23 Re Columbian Fuel Corp., 35 P. U. R. (N. S.) 3, 10 (F. P. C. 1940). 

24 People’s Natural Gas Co. v. F. P. C., 127 F. (2d) 153 (App. D. C. 1942), 


cert. den., 316 U. S. 700, 62 Sup. Ct. 1294, 86 L. ed. 1769 (1942). 
2548 P. U. R. (N. S.) 267 (F. P. C. 1943). 
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sales made in a gas field by one natural gas company to 
other natural gas companies were subject to its jurisdic- 
tion, although such sales were made subsequent to “pro- 
duction and gathering” only, and were completed prior 
to any acts of “transmission.” As the present writer has 
pointed out in another connection,” one practical result 
of the absence of a clear definition of the scope of the stat- 
utory exemption of production and gathering has been to 
cause many independent producers of petroleum to hesi- 
tate or decline to sell residue gas to pipeline companies 
for interstate transmission and sale, because of their ap- 
prehension that such sales might subject them to the Com- 
mission’s jurisdiction. 


The “Stub Line” Problem 


As in the case of the production and gathering end of 
the business, there has not been a clear statement of the 
Commission’s position on the so-called “stub line” prob- 
lem, which is presented when a local gas distributing com- 
pany constructs a pipeline to connect its distribution sys- 
tem to an interstate pipeline for the purpose of receiving 
gas from the pipeline company. In the typical case, such 
a distributing company will not have any rate subject to 
regulation by the Commission, since it will not be en- 
gaged in the sale of gas “for resale.” It therefore will not 
become a natural gas company subject to federal jurisdic- 
tion under the Natural Gas Act unless it were to be 
deemed such solely by reason of its operation of an inter- 
state “transmission” facility—in this case the connection 
between its distribution system and the interstate pipeline. 
In the East Ohio case,’ the Commission held that it pos- 
sesses jurisdiction over the connection between the distri- 
bution system of that company and its suppliers. The 
connection in that case was represented by a pipeline 120 


26 The Federal Power Commission and the Production and Gathering of 
Natural Gas, a paper delivered by Carl I. Wheat before the Interstate Oil Com- 
pact Commission at its Oklahoma City meeting, June 15, 1945. 

27 Re East Ohio Gas Co., 52 P. U. R. (N. S.) 91 (F. P. C. 1943). 
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miles long, but the principles there enunciated would ap- 
parently apply equally to a pipeline only a few miles long, 
or even a couple of feet long. An appropriate and logical 
resolution of this issue seems called for. 


The “End Use” Question 


A major deficiency in the administration of Section 
7(c) is the absence of any definite ruling by the Courts 
or by the Commission with respect to the significance of 
evidence indicating the extent to which natural gas from 
the proposed facilities will be used for boiler fuel or other 
allegedly “inferior uses,” in competition with coal. On 
the basis of past certificate proceedings, it may be antici- 
pated that, until this question is settled, the coal and rail- 
road interests, as well as certain gas producing states, will 
continue to demand a full exploration of the “end uses” 
to be made of the gas to be transported through proposed 
facilities. 

Without undertaking to explore the merits of this ques- 
tion, the basis of the present state of confusion may be 
briefly summarized. In the Kansas Pipe Line case the 
Commission held that, in the light of its limited juris- 
diction under Section 7(c) as originally enacted, “it 
would appear that Congress did not intend this Commis- 
sion generally to weigh the broad social and economic 
effects of the use of various fuels.” In its Twentieth 
Annual Report the Commission discussed the question of 
“conservation” and stated that because of the importance 
of such problems, the Act “should be immediately broad- 
ened to give the Commission adequate power to resolve 
them in the public interest.” ” 

In the following year, the House Committee on Inter- 
state and Foreign Commerce, when it reported out the 
Bill to amend Section 7 of the Act, stated that by the 
amendments “the door is opened to the consideration by 
the Commission of the effect of construction and exten- 


28 Supra note 5 at 347. 
29 Supra note 7 at 80. 
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sions upon the interests of producers of competing fuels 
and competitive transportation interests.” At the same 
time the Committee deleted a proposed subsection (h) 
which would have given the Commission certain author- 
ity over intrastate extensions, and in so doing the Com- 
mittee stated that “the increasingly important problems 
raised by the desire of several states to regulate the use 
of the natural gas produced therein in the interest of con- 
sumers within such States, as against the Federal power 
to regulate interstate commerce in the interest of both in- 
terstate and intrastate consumers, are deemed by the Com- 
mittee to warrant further intensive study and probably a 
more detailed and comprehensive plan for the handling 
thereof than that which would have been provided by the 
stricken subsection.” *° 

Following the amendment of Section 7(c) in 1942, 
the Commission, on September 24, 1943, in Re Tennessee 
Gas and Transmission Company,” reviewed the conten- 
tions of the coal and railroad interests to the effect that 


“the use of natural gas for industrial and space-heating 
purposes constitutes a dissipation of the natural-gas re- 
sources, and threatens the coal industry with ruinous com- 
petition,” and after noting the limitations upon its author- 
ity under the Act, the Commission concluded that it had 
not been invested “with complete and comprehensive au- 
thority which would permit us to act as arbiter over the 


99 32 


end uses of natural gas. A few months later, on Jan- 


30H. Repr. 1290, 77th Cong., Ist Sess., (1941), pp. 3, 4-5. 

313 F. P. C. 574, 578 (1943). 

32 In its report to Chairman Lea of the House Committee on Interstate and 
Foreign Commerce, entitled THe First Five YEARS UNDER THE NATURAL GAs 
Act (1944), p. 15, the Commission pointed out that in certificate cases it “has 
freely permitted the intervention of representatives of coal, railroad, labor and 
other interests concerned with the production or transportation of competing 
fuels” and that such representatives “have strongly urged the Commission either 
to deny certificates on the general grounds of conservation or to attach restric- 
tions which would severely limit uses for which natural gas might be sold.” 
The report went on to state that it has been the unanimous view of the Com- 
mission that “inasmuch as the Congress had not given it comprehensive pow- 
ers to deal with the end uses for which natural gas is consumed, and had 
granted the Commission no authority to regulate rates for the direct sales of 
natural gas to industry, it was the duty of the Commission not to seek to exer- 
cise such authority until the Congress amended the Natural Gas Act to confer 
on the Commission such specific powers that Congress desired it to exercise.” 
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uary 3, 1944, the Supreme Court decided the Hope case” 
in which the majority Justices, in rejecting certain con- 
tentions of the State of West Virginia, observed that ‘“‘con- 
siderations of conservation are material to the issuance of 
certificates of public convenience and necessity.” * 

The following June, the Commission issued its first 
order in the much-discussed Memphis case.* By this 
order the company’s application for a certificate was dis- 
missed on the basis of a finding, inter alia, that “in view 
of the limited natural gas reserves shown by the record 
to be available to Applicant, their present rapid rate of 
depletion, and the effect of excessive rates of withdrawal 
on the ultimate recovery of gas therefrom, it is necessary 
and appropriate in the public interest that such natural 
gas resources be conserved in so far as possible for do- 
mestic, commercial and superior industrial uses.” (Em- 
phasis supplied.) The reference in this finding to “supe- 
rior industrial uses” at once caused widespread interest 
throughout the industry and in regulatory circles, and it 
was anticipated that this proceeding would become a test 
case on the question of “end use.” However, at the open- 
ing of proceedings following the company’s request for a 
rehearing, the Commission announced that it had decided 
to institute a comprehensive investigation with respect 
to this and other issues which had arisen in its adminis- 
tration of the Act and that accordingly a full exploration 
of these questions in the Memphis case would not be in 
order. The investigation thus announced commenced on 
September 18, 1945, in Kansas City, and hearings are now 
proceeding at other points in the major gas-producing 
states, to be followed by hearings in the area east of the 
Mississippi. 


33 F, P. C. v. Hope Natural Gas Co., 320 U. S. 591, 64 Sup. Ct. 281, 88 L. 
ed. 333 (1944). 

34 Supra note 33 at 612. The Court further pointed out in this respect that 
Congress had authorized the Commission to restrict the use of gas by areas, 
despite the Commission’s recommendation that it be granted authority to con- 
trol the “end use” of gas by functions, supra note 33 at 616. 

85 Re Memphis Natural Gas Co., order entered June 10, 1944, in Docket No. 
G-522. 
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In the meantime, the Fifth Circuit Court of Appeals 
has affirmed the Commission’s order in the rehearing pro- 
ceeding issuing a certificate to the Memphis Company, 
without, however, deciding the basic questions posed in 
respect to the power of the Commission over the “end 
use” of gas in certificate proceedings, and the United 
States Supreme Court has denied the petition of the State 
of Louisiana for a writ of certiorari.” The matter is 
therefore still in doubt, though some reasonably prompt 
solution of this fundamental problem is obviously highly 
desirable. 


“Grandfather Certificates” 


During the 90-day period provided in the Act, 140 ap- 
plications for “grandfather” certificates were filed. The 
Commission has made excellent progress in disposing of 
such applications, and those which remain for disposi- 
tion largely involve “stub lines” or other jurisdictional 
problems. In issuing “grandfather certificates,” the Com- 
mission has not undertaken to specify the specific facili- 


ties or operations covered. Instead, the usual form of 
certificate merely authorizes an applicant to continue the 
operation of those facilities “which were in bona fide 
operation on February 7, 1942, and have been so operated 
since then, as described in its application, for the trans- 
portation and sale of natural gas subject to the jurisdiction 
of this Commission.” 

With respect to transferability of “grandfather certifi- 
cates,” the Commission has specifically provided by regu- 
lation (Section 57.12) that neither such certificates nor 
any other certificates issued under the Natural Gas Act 
may be transferred.” 


36 Dept. of Conservation of Louisiana v. F. P. C., 148 F. (2d) 746 (C. C. A. 
5th, 1945), cert. den. 66 Sup. Ct. 22 (1945). 

37 The Commission’s position on the question of transferability appears to be 
based upon the absence of any provision in the Natural Gas Act providing for 
the transfer of a certificate under § 7 [Cf. Re Southern United Gas Co., 50 P. 
U. R. (N. S.) 97, 99 (F. P. C. 1943)], as contrasted with the Motor Carrier 
Act which was the prototype of the amendments to § 7(c) (see supra note 30 
at 2), and which specifically authorizes the transfer of certificates, 
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Service Areas 


As already stated, Section 7(f) provides that the Com- 
mission “may” determine service areas for each natural 
gas company within which such a company may enlarge 
its facilities for the purpose of meeting increased market 
demands without obtaining further authorization from 
the Commission. During the war period the Commission 
has not undertaken any such determination of service 
areas, and it has given very little indication as to its posi- 
tion with respect to the problems and questions involved 
in such determinations.” 

When the amendments to Section 7(c) were under 
consideration by the House Committee, the Commission 
by letter of August 2, 1941, advised the Chairman of the 
Committee that in the case of an application for a non- 
grandfather certificate, the hearing on such application 
“would involve the introduction of complete evidence 
upon which a determination of service area would be 
made and expressly incorporated into the certificate if 


one were granted.” * However, in issuing such certifi- 
cates, the Commission has, in every instance, specifically 
provided that nothing therein shall be construed as affect- 
ing the determination of the service area of the company. 
With the war over, the issue of “service areas” will doubt- 
less become pressing. 


Exemption of Temporary Acts 


Although Section 7(c) specifically provides that the 
Commission may by regulation exempt from the require- 
ments of that Section “temporary acts or operations for 
which the issuance of a certificate will not be required 


38 Supra note 32 at 14, the Commission said that a determination of service 
areas “particularly because of the congested and overlapping location of pipe- 
lines in certain districts, requires careful study of legal, engineering and eco- 
nomic factors, and extensive hearings” and that such determinations “should be 
pressed forward as vigorously as possible, as soon as the exigencies of war make 
it practicable for the Commission and the companies to conduct the necessary 
investigations and hearings.” 

39 Hearings before the House Committee on Interstate and Foreign Com- 
merce, on H. R, 5249, 75th Cong., Ist Sess. (1941), at 84. 
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in the public interest,” the Commission has not yet issued 
any regulation granting such exemption. The Section 
also provides that the Commission may issue temporary 
certificates “in cases of emergency, to assure maintenance 
of adequate service or to serve particular customers” 
without notice or hearing, pending the determination of 
certificate applications. Although the Commission has 
issued a regulation (Section 57.9 as added by Order No. 
99) implementing this Section and has been quite liberal 
in granting temporary authorizations, the latter are uni- 
formly conditioned upon the filing of an application for 
a permanent certificate, and thus involve ultimate hear- 
ings. 
Conditions in Certificates 


As already stated, the Commission is authorized by 
Section 7(e) to attach to certificates issued by it “such 
reasonable terms and conditions as the public convenience 
and necessity may require.” In Re Tennessee Gas and 
Transmission,” the Commission required, among other 
things, that the financial arrangements with respect to 
the proposed facilities be submitted for its approval be- 
fore a final certificate would issue. And in Re Cities 
Service Transportation and Chemical Co.," the Com- 
mission prescribed a similar condition, and also required 
that the plan of operating the proposed facilities be sub- 
mitted for its prior approval. 

With respect to the disposition to be made of the gas 
from the proposed facilities, the Commission on several 
occasions has undertaken to condition certificates upon 
the gas being sold in specified amounts to specified exist- 
ing customers, except upon its prior approval.” It may 
be noted in this connection that the question may well 
arise whether, under such certificates, the company may 


40 Supra note 31. 

41 Supra note 18 at 253. 

42 Re Hope Natural Gas Co., F. P. C. Op. No. 114, April 26, 1944; Re United 
Gas Pipe Line Co., F. P. C. Op. No. 124, July 5, 1945. 
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sell gas from the facilities in question to new direct indus- 
trial customers without first obtaining approval of the 
Commission. Should the Commission hold that such a 
condition in the certificate comprehends its prior appro- 
val for such new industrial sales, the Commission would 
in effect be exercising jurisdiction over direct sales, which 
Congress apparently attempted to withhold from it under 
the Act. 

The entire question of the appropriate scope of “con- 
ditions” in certificates of public convenience and necessity 
is one which needs adequate exploration and early deter- 
mination. It is particularly important that the Commis- 
sion, at the outset, steel itself against the somewhat natural 
temptation to attempt to use such “conditions” as substi- 
tutes or “shortcuts” for other (and more appropriate) 
methods of regulation prescribed in the statute. In this 
connection, it may be noted that in the recent Tennessee 
Gas and Transmission Company matter® the Commission 
undertook to prescribe, as a condition of the certificate, 
that the gas from the proposed facilities be sold at no 
more than a specified rate.“* Under this procedure, the 
applicant is compelled, as a practical matter, to accept 
the certificate despite the prescribed conditions which 
may be of questionable validity and otherwise objection- 
able, in order not to delay the installation of facilities 
which may be urgently needed in its operations. And 
whatever may be said with respect to conditions concern- 
ing rates and other matters over which the Commission 
has specific authority under other provisions of the Act, 


43F, P. C. Op. No. 123, June 8, 1945. 

44In Re Louisiana-Nevada Transit Co., 2 F. P. C. 546, 551 (1939), the Com- 
mission issued a certificate authorizing the construction and operation of facili- 
ties to serve three direct industrial customers and provided that the certificate 
would be “cancellable” if the applicant undertook to increase the rate of 10 cents 
per MCF which it proposed to charge such customers. In a dissenting opinion 
Commissioner Manly pointed out inter alia that the case did not involve any 
sale for resale. Upon appeal by the company which had been serving these 
customers, the Fifth Circuit Court of Appeals refused to pass upon the alleged 
invalidity of the conditions in the certificate, on the ground that this objection 
could be raised only by the applicant. Arkansas-Louisiana Gas Co, v. F. P. C., 
113 F. (2d) 281, 284 (C. C. A. 5th, 1940). 
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it would appear clear that the power to prescribe “rea- 
sonable conditions” in certificates cannot be greater in 
scope than the statutory authority of the Commission. 
For example, a regulatory body which does not possess 
authority over the “end uses” of gas to be transported and 
sold by an applicant for a certificate, can hardly expect 
reasonably to reach the same result by conditioning a 
certificate to control individual sales or customers. 


UNNECESSARY HEARINGS 


Section 7(c) provides that in all cases other than grand- 
father applications “the Commission shall set the matter 
for hearing.” Until recently, the Commission apparently 
took the view that this provision required that a hearing 
must actually be held on all non-grandfather applications, 
even though no protests, requests for hearing or petitions 
to intervene were received. However, under date of June 
20, 1945, the Commission wrote to interested parties and 
invited their comments with respect to a proposed form 
of procedure under which notice would be given setting 
forth the substance of non-grandfather applications, spe- 
cifying a date within which protests, requests for hear- 
ing or intervention could be filed and stating that in the 
absence of such protests, the matter would be submitted 
to the Commission for its consideration without further 
proceedings. Although some three months have elapsed 
since that time, no further action has been taken in the 
matter by the Commission. 

The most common types of minor construction on 
which certificate hearings have been held and in which 
no protestants or interveners participated have involved 
short lengths of pipelines to “loop” existing lines, addi- 
tions to gas compressing capacity, and the removal of 
compressing facilities from one location to another. 
There appears to be an urgent need for some such proce- 
dure as that suggested by the Commission, in order to 
eliminate unnecessary hearings with respect to minor 
construction. 
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CONCLUSION 


Despite the exigencies of war and the many difficulties 
which have attended its operations during the war period, 
the Commission has unquestionably accomplished much 
since the amendment of Section 7 in 1942 toward the de- 
velopment of orderly administrative processes in certi- 
ficate proceedings relating to natural gas. With the ces- 
sation of hostilities there has already been a rapid in- 
crease in the number of applications, and the Commission 
is now faced with new difficulties both of procedure and 
administration. It is therefore important that a sound 
resolution be sought at this time in respect of those issues 
of fundamental significance which still remain undeter- 
mined. The nature of some of these issues is such that 
legislation may prove requisite, and the Commission will 
doubtless give consideration to that problem in its pend- 
ing General Investigation.** However, many of the yet 
undetermined issues seem susceptible of administrative 
resolution, and it is to be hoped that prompt considera- 
tion may be given to them at the administrative level. 
The appropriate development of natural gas usage is a 
matter of great public interest, and the Federal Power 
Commission occupies the key position in respect to this 
national problem. 


45 Re Natural Gas Investigation, Docket No. G-580. 





EFFECTS OF FEDERAL REGULATION UNDER 
THE NATURAL GAS ACT UPON THE 
PRODUCTION AND CONSERVA- 

TION OF NATURAL GAS 


MARSHALL NEWCOMB* 


The Natural Gas Act became a law on June 21, 1938,’ 
and for the first time the transportation and sale of natural 
gas for resale in interstate commerce, and natural gas 
companies engaged in such business, were brought direct- 
ly under federal regulation. A discussion of the effects 
of this Act upon the production and conservation of nat- 
ural gas involves an examination of the purpose for which 
it was enacted, the course of administrative action under 
its provisions and the scope given to it by judicial inter- 
pretation. 

THE LEGISLATIVE PURPOSE 


The transportation of natural gas by pipeline from one 


state to another for sale and consumption in the latter 
had been recognized as interstate commerce long before 
the Act was passed.” The states had failed in their at- 
tempts to tax,’ or to fix the rates for,* or prevent’ the trans- 
portation or sale of natural gas in interstate commerce. 
But the power of the states to tax and fix burner tip rates 
for such gas after it entered local distributing systems had 


* General Attorney, Lone Star Gas Company, Dallas, Texas. 

152 Stat. 821 (1938), 15 U. S. C. § 717 et seq. 

2 Pennsylvania Gas Co. v. P. S. C., 252 U. S. 23, 40 Sup. Ct. 279, 64 L. ed. 
434 (1920); Okla. v. Kan. Natural Gas Co., 221 U. S. 229, 31 Sup. Ct. 564, 
55 L. ed. 716 (1911); Pa. v. W. Va., 262 U. S. 553, 43 Sup. Ct. 658, 67 L. ed. 
1117 (1923); Mo. v. Kansas Gas Co., 265 U. S. 298, 44 Sup Ct. 544, 68 L. ed. 
1027 (1924); Peoples Natural Gas Co. v. P. S. C., 270 U. S. 550, 46 Sup. Ct. 
371, 70 L. ed. 726 (1926). See Benton, Jurisdiction of the Federal Power Com- 
mission and of State Agencies in the Regulation of the Electric Power and 
Natural Gas Industries, supra pp. 53-80. 

3 United Fuel Gas Co. v. Hallanan, 257 U. S. 277, 42 Sup. Ct. 105, 66 L. ed. 
234 (1921); State Tax Comm. v. Interstate Natural Gas Co., 284 U. S. 41, 
52 Sup. Ct. 62, 76 L. ed. 156 (1931). 

4 Public Utilities Comm. v. Landon, 249 U. S. 236, 39 Sup. Ct. 268, 63 L. ed. 
577 (1919); Mo. v. Kan. Gas Co., supra note 2; Peoples Gas Co. v. P. S. C., 
supra note 2. 7 

5 Pennsylvania v. West Virginia, supra note 2; Okla. v. Kan. Natural Gas 
Co., supra note 2. 
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been sustained, whether the interstate pipeline and local 
distributing facilities were under the same’ or different 
ownership.. The Supreme Court had declared that in- 
terstate commerce in natural gas ended and intrastate 
commerce therein began when gas flowing through pipe- 
lines from outside the state passed into local distributing 
systems for delivery to consumers in municipalities.* 
Where the gas was transported in interstate commerce 
and sold for resale to an affiliated distributing company, 
the states could effectively control the price paid by the 
distributing company.’ 

State conservation laws, regulating the production of 
natural gas and oil, had been recognized as a valid exer- 
cise of the state’s police power over its local business and 
commerce. This type of state regulation had been sus- 
tained when applied under many and varying circum- 
stances. From the litigation provoked by various state 
conservation statutes, it had been judicially declared that 
a state had the power to shut in an oil well when casing- 


head gas was not used;”° close in a gas well when the gas 
was used for making natural gasoline and the residue dis- 
sipated ;"" permit the use of gas for one beneficial pur- 


® Pennsylvania Gas Co. v. P. S. C., supra note 2; East Ohio Gas Co. v. Tax 
Comm., 283 U. S. 465, 51 Sup. Ct. 499, 75 L. ed. 1171 (1931). 


7 Lone Star Gas Co. v. Texas, 304 U. S. 224, 58 Sup. Ct. 883, 82 L. ed. 1304 
(1938); Western Distributing Co. v. P. S. C., 285 U. S. 119, 52 Sup. Ct. 283, 
76 L. ed. 655 (1932). 

8 East Ohio Gas Co. v. Tax Comm., supra note 6 at 472. See also Illinois 
Natural Gas Co. v. Central Illinois P. S. Co., 314 U. S. 498, 504, 65 Sup. Ct. 384, 
86 L. ed. 371 (1942). 

® Western Distributing Co. v. P. S. C., supra note 7; State Corp. Comm. v. 
Wichita Gas Co., 290 U. S. 561, 54 Sup. Ct. 321, 78 L. ed. 500 (1934) ; Colum- 
bus Gas Co. v. P. U. C., 292 U. S. 398, 54 Sup. Ct. 763, 78 L. ed. 1327 (1934) ; 
Dayton Power & Light Co. v. P. U. C., 292 U. S. 290, 54 Sup. Ct. 647, 78 L. ed. 
1267 (1934); Lone Star Gas Co. v. Texas, supra note 7. The power of the 
states, as recognized in these decisions, was pre-empted by the Natural Gas Act. 
Re East Ohio Gas Co., 28 P. U. R. (N. S.) 129 (F. P. C. 1939); P. U. C. v. 
United Fuel Gas Co., 317 U. S. 456, 466, 63 Sup Ct. 369, 87 L. ed. 369 (1943) ; 
Peoples Natural Gas Co. v. Pa. P. U. C., 35 P. U. R. (N. S.) 75 (Pa. Super. 
Ct. 1940). 

10 Ohio Oil Co. v. Indiana, 177 U. S. 190, 20 Sup. Ct. 576, 44 L. ed. 729 
(1900) ; Bandini Petroleum Co. v. Superior Court, 284 U. S. 8, 52 Sup. Ct. 103, 
76 L. ed. 136 (1931). 


11 F. C. Henderson, Inc. v. R. R. Comm., 56 F. (2d) 218 (W. D. Tex. 1932), 
cert. den., 287 U. S. 672, 53 Sup. Ct. 4, 77 L. ed. 579 (1932). 
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pose and deny its use for another beneficial purpose ;” 
exclude from the channels of commerce illegally pro- 
duced oil; restrict the flow of oil to prevent above 
ground or surface waste and conserve or equally distribute 
reservoir energy; restrict the flow of oil so that each 
common owner might have a reasonable opportunity to 
recover his fair share;’* and, limit the number of wells to 
be drilled on a given amount of land when such limitation 
did not amount to confiscation of private property.” 

Such regulations were declared not to be regulations of 
interstate commerce because they applied to production 
and before interstate commerce had commenced. In 
Champlin Refining Company v. Corporation Commission 
the court pointed out that the challenged regulations “ap- 
ply only to production and not to sales or transportation 
of crude oil or its products. Such production is essen- 
tially a mining operation and therefore is not a part of 
interstate commerce even though the product obtained is 
intended to be and in fact is immediately shipped in such 
commerce.” 

It is clear that when the Act was passed the states had 
successfully asserted the power to regulate every im- 
portant phase of the natural gas business with two major 
exceptions. These exceptions were the fixing of rates 
for gas transported and sold in interstate commerce, and 
control over the construction and extension of interstate 
facilities. It was this unregulated field that the Congress 


12 Henderson Co. v. Thompson, 300 U. S. 258, 57 Sup. Ct. 447, 81 L. ed. 632 
(1937) ; Walls v. Midland Carbon Co., 254 U. S. 300, 41 Sup. Ct. 118, 65 L. ed. 
276 (1920); Lindsley v. Natural Carbonic Gas Co., 220 U. S. 61, 31 Sup. Ct. 
337, 55 L. ed. 369 (1911). 

18 Thompson v. Spear, 91 F. (2d) 430 (C. C. A. 5th, 1937) ; Griswold v. The 
President, 82 F. (2d) 922 (C. C. A. 5th, 1936) ; Panama Refining Co. v. R. R. 
Comm., 16 F. Supp. 289 (W. D. Tex. 1936). 

14Champlin Refining Co. v. Corp. Comm., 286 U. S. 210, 52 Sup. Ct. 559, 
76 L. ed. 1062 (1932); R. R. Comm. of Tex. v. Rowan & Nichols Oil Co., 
310 U. S. 573, 60 Sup. Ct. 1021, 84 L. ed. 1368 (1940). 

15 Ohio Oil Co. v. Indiana, supra note 10; Walls v. Midland Carbon Co., 
supra note 12; R. R. Comm. of Tex. v. Rowan & Nichols Oil Co., supra note 
14: Corzelius v. Harrell, 186 S. W. (2d) 961 (Tex. 1945). 

16 Railroad Comm. of Tex. v. Rowan & Nichols Oil Co., supra note 14. 

17 Champlin Refining Co. v. Corp. Comm., supra note 14 at 235. 

15 
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sought to occupy by the Act. There is no need to consider 
the scope of the federal power to regulate the various 
phases of the natural gas business. What is important is 
that the Congress determined how far. its regulation 
should go and by appropriate language circumscribed its 
regulation and occupied only a limited field. The Con- 
gress did not undertake in this Act to exercise its full pow- 
er under the Commerce Clause to the extent of providing 
for the regulation of subjects, acts or transactions which 
merely affect interstate commerce.” and, ‘as a matter of 
statutory construction, Congressional intention to displace 
local laws in the exercise of the commerce power is not, 
in general, to be inferred unless clearly indicated by those 
considerations which are persuasive of the statutory pur- 
pose.” ** The Congress sometimes recognizes that com- 
plete centralization of the control of an industry may 
“overtax administrative capacity of a federal commis- 
sion . . .,” and that the federal laboratory is not always 
the desirable place to compose a symphony for the har- 
monious working of our dual system of government; for 
the “ ‘insulated chambers of the states’ are still laborator- 
ies where many lessons in regulation may be learned by 
trial and error on a small scale without involving a whole 
national industry in every experiment.” ” 


18 Kelly v. Foss Co., 302 U. S. 1, 9, 10, 58 Sup. Ct. 87, 82 L. ed 3 (1937); 
Sunshine Anthracite Coal Co. v. Adkins, 310 U. S. 381, 60 Sup. Ct. 907, 84 
L. ed. 1263 (1940); F. T. C. v. Bunte Bros., Inc., 312 U. S. 349, 61 Sup. Ct. 
580, 85 L. ed. 881 (1941) ; Kirschbaum Co. v. Walling, 316 U. S. 517, 62 Sup. 
Ct. 1116, 86 L. ed. 1620 (1942); Walling v. Jacksonville Paper Co., 317 
U. S. 564, 63 Sup. Ct. 332, 87 L. ed. 460 (1943). 

19 Maurer v. Hamilton, 309 U. S. 598, 614, 60 Sup. Ct. 726, 84 L. ed. 969 
(1940). 

20 Connecticut Light & Power Co. v. F. P. C., 65 Sup. Ct. 749, 756, (1945). 
That the conservation of oil and gas “is as thorny a problem as has challenged 
the ingenuity and wisdom of legislatures” is recognized in R. R. Comm. of 
Tex. v. Rowan & Nichols Oil Co., supra note 14 at 579; and federal courts have 
refused to interfere with state regulation in this field because “the federal courts 
can make small contribution to the well organized system of regulation and re- 
view which the (state) statutes provide.” Burford v. Sun Oil Co., 319 U. S. 
315, 327, 63 Sup. Ct. 1098, 87 L. ed. 1424 (1943). “Delay, misunderstanding of 
local law, and needless federal conflict with the state policy, are the inevitable 
product of this double system of review.” Jd. at 327. There is no proven basis 
for a belief that the federal administrative laboratory can be any more proficient 
than the federal judicial laboratory in this respect. 
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In Section 1(b) of the Act the Congress undertook to 
define with precision the field within which the Act 
should operate by the following language: 


The provisions of this act shall apply to the transportation of 
natural gas in interstate commerce, to the sale in interstate com- 
merce of natural gas for resale for ultimate public consumption 
for domestic, commercial, industrial, or any other use, and to 
natural-gas companies engaged in such transportation or sale, 
but shall not apply to any other transportation or sale of natural 
gas or to the local distribution of natural gas or to the facilities 
used for such distribution or to the production or gathering of 
natural gas.”* 


The scope and purpose of the Act were thus stated by 
the Supreme Court in J//ino1s Natural Gas Co. v. Central 
Illinois Public Service Company™ 


An avowed purpose of the Natural Gas Act of June 21, 1938, 
was to afford, through the exercise of the national power over 
interstate commerce, an agency for regulating the wholesale dis- 
tribution to public service companies of natural gas moving inter- 
state, which this Court had declared to be interstate commerce 
not subject to certain types of state regulation. . 

. . the Act is restricted in its application “to the transporta- 
tion of natural gas in interstate commerce, to the sale in inter- 
state commerce of natural gas for resale for ultimate public con- 
sumption for domestic, commercial, industrial, or any other use, 
and to natural-gas companies engaged in such transportation or 
sale . . .” (Emphasis supplied.) 


Later, in Public Utilities Commission v. United Fuel 
Gas Company,” the Court said: 


It is clear, as the legislative history of the Act amply demon- 
strates, that Congress meant to create a comprehensive scheme 
of regulation which would be complementary in its operation to 
that of the states, without any confusion of functions. The Fed- 
eral Power Commission would exercise jurisdiction over matters 
in interstate and foreign commerce, to the extent defined in the 
Act, and local matters would be left to the state regulatory bodies. 
Congress contemplated a harmonious, dual system of regulation 
of the natural gas industry—federal and state regulatory bodies 
operating side by side, each active in its own sphere. (Emphasis 
supplied. ) 


21 Note that this Act, unlike other federal acts of the same period, does not 
purport to regulate transactions which affect or which are intimately related to 
interstate commerce. The much more restricted phrase “in interstate commerce” 
is used. 

22 Supra note 8 at 506-7. 

23 Supra note 9 at 467. 
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The language of Section |(b), the legislative history 
and the decisions of the Supreme Court just noted would 
seem to leave little, if any, room for discussing the effect 
of the Act on the production and conservation of natural 
gas. However, supervening events give verity to the re- 
cently uttered legal aphorism that, “the notion that be- 
cause the words of a statute are plain its meaning is also 
plain, is merely pernicious over-simplification.” “* The 
effect upon the production and conservation of natural 
gas comes more from what breathes from the pores of the 
Act than from the natural import of the language which 
the Congress used in attempting to express its intent. 

Under the Act the Federal Power Commission may 
and does treat the producing and gathering properties of 
a natural gas company as a part of the rate base in 
fixing rates subject to its jurisdiction. The Commis- 
sion also asserts the power to condition certificates of 
public convenience and necessity so that natural gas may 
not be used for a so-called inferior industrial purpose. 
The exertion of these powers under the ratio decidendi 
of the recent Hope case,” which “introduced into judicial 
review of administrative action the philosophy that the 
end justifies the means,” * has had and will continue to 
have a substantial effect not only upon the production and 
conservation of natural gas but also upon the production 
and conservation of oil as well. 

Certainly the application to oil and gas producing 
properties of the rate-making formula applied by the 
Commission to public utility properties does have a mate- 
rial effect upon the value of such properties and the re- 
turn which they may produce for the owners. And the 
power to say for what purposes natural gas may or may 
not be used is, in its total consequence, the power to say 


24Mr. Justice Frankfurter, dissenting in United States v. Monia, 317 U. S. 
424, 431, 63 Sup. Ct. 409, 87 L. ed. 376 (1943). 

25 Federal Power Comm. v. Hope Natural Gas Co., 320 U. S. 591, 64 Sup. Ct. 
281, 88 L. ed. 333 (1944). 

26 Mr. Justice Jackson, concurring, in Colorado Interstate Gas Co. v. F. P. C., 
65 Sup. Ct. 829, 842 (1945). 
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how much and for what purposes natural gas may be 
produced, transported and sold. It is the power to pro- 
hibit natural gas from entering into competition with 
coal, oil and electricity as industrial energy. The con- 
comitant of this power to prohibit is the power to force 
the use of competing fuels. 

In an industrial economy such as ours coal, oil, gas 
and electricity “provide the energy to turn the wheels of 
industry,” and to control their utilization is to a very 
large extent to control our whole national economy. A 
very substantial percentage of the total volume of natural 
gas transported and sold in interstate commerce is used 
for industrial and commercial fuels. These industrial 
markets have afforded a useful and profitable means for 
disposing of gas which in former years was wasted.” A 
large proportion of all gas produced is produced from 
oil wells or in solution with oil.” It is the lifting agent 
in the production of oil. To find a market for this gas 
and a means of conserving it for useful purposes has 
challenged the ingenuity of state regulatory bodies for 
many years. In recent years large volumes of it have been 
taken for industrial and domestic fuel. If these indus- 
trial markets are barred to natural gas there will be either 
a substantial curtailment of oil and gas production or 
large volumes of gas produced from oil wells or in solu- 
tion with oil will be wasted; and the economy of the 
producing states, which derive substantial revenues from 
taxes levied upon the oil and gas business, and the finan- 
cial soundness of the companies which engage primarily 


27 Thompson v. Consolidated Gas Util. Corp., 300 W. S. 55, 57 Sup. Ct. 364, 
81 L. ed. 510 (1937) ; Henderson Co. v. Thompson, supra note 12. 

28 What affects the production and conservation of natural gas likewise affects 
the production and conservation of oil. The two are inseparably related. The 
Energy Resources Committee, in its report to the National Resources Commit- 
tee in 1939, states: “As more than half of the natural gas produced is incident 
to the production of oil and as the production of such gas is directly related to 
oil conservation methods, most of the problems of gas production would be 
solved by the establishment of standards for oil production.” ENERGy Resources 
AND NATIONAL Poricy, REPORT OF THE ENERGY Resources CoMMITTEE to the 
NATIONAL Resources CoMMITTEE (1939), p. 23. 
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in interstate transportation and sale of natural gas will 
be adversely affected. 


THE EFFECT ON PRODUCERS AND GATHERERS OF 
GAS—GENERALLY 


The question of whether the Act conferred on the Com- 
mission jurisdiction over a company engaged solely in 
the production and gathering of natural gas when such 
company also engaged in the sale of such gas in inter- 
state commerce was raised for the first time in the Colum- 
bian case.” The Commission decided that it did not have 
jurisdiction over such a company. It concluded that the 
Act was limited to interstate transportation and to the 
wholesale transactions at the end of such transportation; 
that it was not the intention of Congress to subject to reg- 
ulation under the Act persons whose only sales of natural 
gas in interstate commerce were sales made as an incident 
to and immediately upon completion of the activity of 
producing and gathering natural gas, provided such per- 
sons were not otherwise subject to the jurisdiction of the 
Commission. These conclusions were reached after an 
examination by the Commission of “(a) the language of 
the Act as a whole, without other evidences of Congres- 
sional intent, (b) the report of the Congressional Com- 
mittees recommending the legislation, and (c) the ex- 
pressions of individual Congressmen in the course of the 
debate on the bill.” 

The decision of the Commission in this case was not 
unanimous. The dissenting opinion of Commissioner 
Scott is significant. In his opinion the corporation was a 
natural gas company within the meaning of the Act. Pro- 
duction within itself he recognized as an activity not a 
part of interstate commerce, “even though the production 
obtained is intended to be and in fact is immediately 
shipped in such commerce.” But he contended that one 
who produces natural gas which is subsequently sold and 


2935 P. U. R. (N. S.) 3 (F. P. C. 1940). 
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transported in interstate commerce has engaged in two 
distinct and separate activities. He classified the pro- 
duction activity as purely local. The sale of gas, imme- 
diately after production, for transportation to another 
state, he classed as interstate commerce and subject to 
regulation under the Act. The reasoning of this dissent- 
ing opinion found later expression in the opinion of the 
court in People’s Natural Gas Company v. Federal Power 
Commission,*° and of the Commission itself in the Jnter- 
state Natural Gas Company case.” 

In the Peoples case the Commission contended that 
Peoples was a natural gas company because it sold and 
delivered natural gas at its compressor station in Penn- 
sylvania to an affiliated pipeline company which imme- 
diately transported such gas into the State of New York, 
where it was sold to others for resale for ultimate public 
consumption. The Commission sought to regulate the 
rate charged by Peoples for gas delivered to the affiliated 
pipeline company at the compressor station. The case 
was tried on the pleadings of the parties and the facts 
were not developed. ‘To what extent, if any, Peoples 
transported the gas after production and gathering and 
before delivery to the pipeline company does not appear 
from the court’s opinion. If Peoples, after producing 
and gathering the gas, transported it on its interstate jour- 
ney to the point of sale and delivery to the pipeline com- 
pany, then Peoples was a natural gas company within the 
intendment of the Act because it engaged in the transpor- 
tation and sale of natural gas in interstate commerce for 
resale. In these circumstances it was immaterial that the 
production, transportation and sale took place in a single 
state. The transportation was interstate commerce with- 
in as well as without the state where the gas originated, 
since its movement to points in New York was at no time 


30127 F. (2d) 153 (App. D. C., 1942). 
3148 P. U. R. (N. S.) 267 (F. P. C. 1943). 
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arrested in Pennsylvania—the state of its origin.” But, 
if the sale to the pipeline company was made as an inci- 
dent to production and gathering, and before transporta- 
tion, then the position of the Commission was at variance 
with the Act and the Congressional intent as the Com- 
mission construed them in the Columbian case. 

The Circuit Court of Appeals sustained the Commis- 
sion’s contention. It cited and followed cases holding 
to the effect that sales of an article for interstate ship- 
ment are a part of interstate commerce; but that was an 
irrelevant proposition. It did not follow from that prop- 
osition that the Congress by this Act sought to bring under 
federal regulation sales of natural gas which were inci- 
dental to the producing and gathering activities. The 
question was not what Congress could regulate but rather 
what it did regulate by the Act. The Circuit Court of 
Appeals brushed aside the reasoning of the Commission 
in the Columbian case and the legislative history of the 
Act, with the statement: “We cannot disregard the plain 
language of the statute because the Commission at one 
time interpreted it narrowly, or because the reports of 
Congressional Committees show an intention not to ‘dis- 
turb’ state regulation, or because appellants feared dupli- 
cate regulation.” * It is fitting to here contrast the ruling 
of the Circuit Court of Appeals in the Peoples case with 
the views expressed by Mr. Chief Justice Stone and three 
Associate Justices of the Supreme Court in their dissent- 
ing opinion in Colorado Interstate Gas Company v. Fed- 
eral Power Commission.** In the latter case the Court 
did not pass upon the issue decided in the Peoples case, 
but the dissenting opinion and the specially concurring 
opinion of Mr. Justice Jackson indicate that a majority 
of the Supreme Court would not sustain either the reason- 
ing or the ruling in the Peoples case. 


82 East Ohio Gas Co. v. Tax Comm., supra note 6 at 470; Illinois Natural 
Gas Co. v. Central Illinois P. S. Co., supra note 8 at 503-4. 

33 Supra note 30 at 155. 

34 Supra note 26 at 845, 842. 
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The contention of the Commission and the decision of 
the court in the Peoples case cannot be justified on the 
grounds that the selling and purchasing corporations were 
affiliated. The court did not attempt to justify its con- 
clusions on this ground. Corporate affiliation is imma- 
terial in determining the extent of the Commission’s 
power to fix the price at which natural gas is sold imme- 
diately upon conclusion of the producing and gathering 
activities. The Act confers upon the Commission power 
to regulate particular activities. It makes no distinction 
between producers and gatherers who are and those who 
are not affiliated with the purchaser. Jurisdiction is set- 
tled by the course of business and not by the relation of 
the persons carrying it on. In hearings which preceded 
passage of the Act, the Solicitor of the Commission ex- 
pressly recognized that the Commission would not have 
any power over the price “that is paid to the gatherer, to 
the man that produces (natural gas); that is binding if 
the transaction is at arm’s length. If the transaction is 
not at arm’s length, of course, its reasonableness may 
be inquired into under the decisions of the Supreme 
Court.” * In such cases the Commission can protect the 
public interest through the exertion of its power over 
the purchases of the interstate pipeline company.” In 
actual practice the Commission has in some instances fol- 
lowed this course.” 

The more recent decision of the Commission in the 
Interstate Natural Gas Company case* has been con- 
strued as a further departure from the Columbian case, 
and as indicative of an intent to regulate sales of natural 
gas which are made to interstate pipeline companies im- 

35 Supra note 26 at 848. 

86 Western Distributing Co. v. P. S. Co., supra note 7; Smith v. Illinois Bell 
Tel. Co., 282 U. S. 133, 51 Sup. Ct. 65, 75 L. ed. 255 (1930). See also an ad- 
dress by Carl I. Wheat on Federal Power Commission and The Production and 
Gathering of Natural Gas, delivered before the Interstate Oil Compact Commis- 
sion at Oklahoma City, on June 17, 1945. 

87 Re Home Gas Co., 39 P. U. R. (N. S.) 102 (F. P. C. 1941); Re Cities 


Service Gas Co., 50 P. U. R. (N. S.) 65 (F. P. C. 1943). 
38 Supra note 31. 
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mediately after and as an incident to production and gath- 
ering. While some of the language and reasoning used 
by the Commission supports that view, the decision on 
the facts does not. The company was admittedly a nat- 
ural gas company within the meaning of the Act. It was 
admittedly engaged in the transportation of natural gas 
for resale in interstate commerce. A large proportion 
of the gas which it sold in interstate commerce was pur- 
chased and received from other companies operating in 
the Monroe Field in Louisiana. These producers gath- 
ered and transported the gas to specified central delivery 
points for resale to Interstate. Interstate commingled 
this gas with gas which it produced and gathered in the 
same field, and it then transported the commingled gas 
to points of sale and delivery to three pipeline companies 
which in turn continued the transportation, without ar- 
resting its flow, in interstate commerce. Interstate con- 
tended that its sales to the interstate pipeline companies 
were not sales for resale in interstate commerce within the 
meaning of the Act. But Interstate did transport the gas 
from the points of production and gathering a portion of 
the way on its journey to the points outside of the state 
where produced. The transportation by Interstate in 
Louisiana was as much a part of the interstate transpor- 
tation as was the transportation by others outside of Lou- 
isiana.”” 

Moreover, in other litigation Interstate had con- 
tended that these same sales were sales in interstate com- 
merce and beyond the reach of the Lousiana regula- 
tory authorities. But it nevertheless contended that such 
sales constituted sales in the production and gathering of 
gas and fell within the exemption stated in Section | (b) 
of the Act. The Commission overruled this contention 
and held that the sales in question were under its juris- 
diction. This ruling was consistent with the Commis- 


39 East Ohio Gas Co. v. Tax Comm., supra note 6 at 470; Illinois Natural 
Gas Co. v. Central Illinois P. S. Co., supra note 8 at 503-4. 
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sion’s previous ruling in the Billings Gas Company case.” 
In that case the Commission held that where a producer 
or gatherer of natural gas is also engaged in “the subse- 
quent transportation, or transportation and sale thereof in 
interstate commerce, it does not fall within the same cate- 
gory” as a producer or gatherer who sells to an interstate 
pipeline company immediately after production and 
gathering, as in the Columbian case. The result reached 
in the Interstate case is certainly not as troublesome as 
the reasoning employed by the Commission. The Com- 
mission adopted the reasoning of the dissenting opinion 
in the Columbian case and cited for supporting authority 
the Peoples case, rather than its own decision in the Bill- 
ings case. 

It should be noted that the Commission has never, so 
far as any reported case reveals, departed from the pre- 
cise ruling of the Columbian case. The writer has found 
no case in which it clearly appears that the Commission 
has fixed the price for gas sold and delivered to an inter- 
state pipeline company immediately after the production 
and gathering operations were completed and before 
transportation in interstate commerce. On the contrary, 
the Commission has in many cases allowed the price paid 
by the pipeline company for gas purchased at the wells 
and from the gathering lines of producers in fixing rates 
subject to its jurisdiction,” and the former General Coun- 
sel for the Commission in a recent public address declared 
that “the Commission, of course, has no jurisdiction over 
the independent producer and cannot regulate the rates 
at which he sells gas to the pipeline companies.”*” If the 
reasoning of the dissenting opinion in the Columbian case 
had not been adopted by the Circuit Court of Appeals 
in the Peoples case at the behest of the Commission, and 


“3 P. U. R. (CN. S.) 321 (CF. BP. C. 1968). 

41 As illustrative, see F. P. C. v. Hope Natural Gas Co., supra note 25; Pan- 
handle Eastern Pipe Line Co. v. F. P. C., 65 Sup. Ct. 821 (1945). 

42 Address by Charles V. Shannon on Effect of Recent Supreme Court Deci- 
sions on the Production and Conservation of Natural Gas, delivered before the 
Interstate Oil Compact Commission at Oklahoma City, on June 17, 1945. 
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reiterated by the Commission in the Interstate case, this 
statement would be more reassuring. 

For if such reasoning is adopted as the criterion for 
determining jurisdiction under the Act, then thousands 
of producers, both large and small, will be natural gas 
companies simply because they sell natural gas to an inter- 
state pipeline company, in many instances not only as an 
incident to the production of gas but also to the produc- 
tion of oil. As such they will be required to keep their 
accounts according to the uniform system prescribed by 
the Commission, obtain certificates of authority to carry 
on their operations, and their business will be otherwise 
subjected to regulation as a public utility, according to 
the concepts and formule described in the opinions writ- 
ten in the Hope and Colorado Interstate cases. The Com- 
mission visualized these consequences in its opinion in 
the Columbian case; and rather than run the risk of 
having to suffer them many oil and gas producers are now 
reluctant to sell natural gas to an interstate natural gas 
pipeline company. 


THE EFFECT OF RATE REGULATION ON PRODUCTION 
AND GATHERING PROPERTIES 


On April 2, 1945, the Supreme Court decided three 
important rate cases under the Act.** The Colorado In- 
terstate case is the only one of the three cases in which the 
Court discussed fully the powers conferred upon the Com- 
mission by the Act to regulate production and gathering. 
In this case the Commission applied the same rate base 
formula to the production and gathering properties and 
allowed the same rate of return thereon as it applied and 
allowed with respect to the transportation facilities. This 
formula restricted the company to a 6% percent return 
on the prudent investment of many years ago in the pro- 


43 Colorado Interstate Gas Co. v. F. P. C., 65 Sup. Ct. 829 (1945) ; Colorado- 
Wyoming Gas Co. v. F. P. C., 65 Sup. Ct. 850 (1945) ; Panhandle Eastern Pipe 
Line Co. v. F. P. C., supra note 41. 





PRODUCTION AND CONSERVATION OF NATURAL GAS _ 231 


ducing and gathering properties. Stated otherwise, what 
the Commission did was to apply to the production and 
gathering property and business the same strictly utility 
concepts it applied to the transportation properties and 
business. 

For the first time the regulated concern brought direct- 
ly in question the Commission’s statutory power to thus 
deal with the production and gathering property. With- 
out challenge, in most instances, the Commission has from 
the very beginning of its activities under the Act included 
production and gathering system properties in the public 
utility rate base, and otherwise treated producing and 
gathering operations just as it has treated the transporta- 
tion facilities and business in fixing rates subject to its 
jurisdiction.** Almost invariably state commissions have 
treated production and gathering properties as a part of 
the public utility rate base in fixing natural gas rates. In 
these state cases the issue litigated has not been the pro- 
priety of including the production and gathering facili- 
ties in the rate base but rather the value at which they 
should be included.* The statutory authority of the Com- 
mission to so proceed was questioned for the first time by 
West Virginia appearing amicus curia in the Hope case. 
But the company in that case raised no such question.“ 
In the Panhandle Eastern case the question was not raised 
by the company in its motion for rehearing before the 
Commission and therefore was not considered by the 
Court.” 

Three Associate Justices joined in the dissenting opin- 


44 Re Natural Gas Pipe Line Co. of America & Texhoma Natural Gas Co., 
35 P. U. R. (N. S.) 41 (F. P. C. 1940); Re Cities Service Gas Co., supra note 
37; Re Hope Natural Gas Co., 44 P. U. R. (N. S.) 1 (F. P. C. 1942); Re In- 
terstate Natural Gas Co, supra note 31; Re Northern Natural Gas Co., 47 
P. U. R. (N. S.) 74 (F. P. C. 1943); Re El Paso Natural Gas Co., 3 F. P. C. 
851 (1942). 

45 The following cases are illustrative but by no means exhaustive: United 
Fuel Gas Co. v. R. R. Comm., 278 U. S. 300, 49 Sup. Ct. 150, 73 L. ed. 390 
(1929); Dayton Power & Light Co. v. P. U. C., supra note 9; Colorado In- 
terstate Gas Co. v. F. P. C., supra note 43, at 837. 

46 Supra note 43 at 838. 

47 Supra note 41 at 826, 827. 


















232 THE 





GEORGE WASHINGTON LAW REVIEW 





ion of the Chief Justice of the Colorado Interstate case.“ 
Referring to Section 1(b) of the Act the Chief Justice 
said: “It does not seem possible to say in plainer or more 
unmistakable language that the one activity, interstate 
transportation and sale, is to be subjected to, and that the 
other, production or gathering, is to be excluded from, 
the valuation and rate-making powers of the Commis- 
sion.” *° 

Turning to the history of the Act, the Chief Justice 
said: “The language was well chosen to accomplish ex- 
actly what the legislative history shows was intended to 
be accomplished.” That legislative history, “shows be- 
yond doubt that the purpose of the legislation was to bring 
under federal regulatory control the interstate transpor- 
tation and sale of natural gas which had been held not 
to be subject to State regulation, . . . but to leave undis- 
turbed all other matters which were then subject to State 
regulation, which included rate-making for production 
and gathering.” 

Indeed, in the Hope decision the Court had previously 
unqualifiedly noted that the Act was designed to take 
““‘no authority from the State Commission,’ and was ‘so 
drawn as to contemplate and in no manner usurp State 
regulatory authorities.’ And the Federal Power Com- 
mission was given no authority over the ‘production or 
gathering of natural gas.’”’” 

In the Colorado Interstate case the Court differentiated 
what the Commission did in fixing rates from direct reg- 
ulation of the activities of producing or gathering natural 
gas. It said that Section 1(b) of the Act “makes plain 
that the Commission has no control over the drilling and 
spacing of wells and the like;” and that “it may put 
other limitations on the Commission.” However, the 
Court recognized that the inclusion of the production 


48 Supra note 43 at 845. 
49 Td. at p. 846. 

50 Td. at p. 847. 

51 Supra note 25 at 610, 612, 613. 
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and gathering properties in the public utility rate base 
had “an indirect effect on them.” The indirect effect 
referred to is more lucidly stated thus: “It is obvious 
that when rates of the utility are fixed the value of its 
property is affected. For as we stated in the Hope Nat- 
ural Gas case, value is ‘the end product of the process 
of rate-making not the starting point.’ ” ~ 

A further “indirect effect” is described in the specially 
concurring opinion of Mr. Justice Jackson. Said he: 
“These orders in some instances result in three different 
prices for gas from the same well . . . The Commission 
has put five of the most important leaseholds, containing 
approximately 47,000 acres, in the rate base at $4,244.24, 
something under 10 cents per acre. Three such leases are 
put in the rate base at zero. This is because original cost 
was used, and these were bought before discovery of gas 
thereon. ‘The Company which took the high risk of 
wildcat exploration is thus allowed a return of 6% per 
cent on nothing for the three leases and a return of less 
than $300 a year on the others. Their present market 
value is shown by testimony to be over 3 million dol- 
lass.” ™ 

Mr. Justice Jackson appears to have agreed with the 
majority that these “indirect effects” upon production 
and gathering were within the statutory power of the 
Commission to create. He said that if the Commission 
had imposed any direct regulation upon the activity of 
production or gathering of natural gas, he would have 
joined in holding it to have exceeded its jurisdiction. 
But, in his view, the orders in question had no “immediate 
‘impact’ upon production or gathering of gas.” °° He did 
think that the method employed with respect to the pro- 
duction and gathering properties was a fantastic one for 
fixing a just and reasonable price for gas. 
52 Supra note 43 at 839. 
53 Td. at 838. 
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Dissenting in the Hope case, Mr. Justice Jackson had 
previously said “the case before us demonstrates the lack 
of rational relationship between conventional rate-base 
formulas and natural gas production and the extremities 
to which regulating bodies are brought by the effort to 
rationalize them.” * And he pointed out that Hope’s 
business had two components of quite divergent character. 
The transportation phases of its business he classed with 
the conventional common carrier undertaking—“a rela- 
tively routine operation not differing substantially from 
many other utility operations.” The other part of the 
business, “to reduce to possession an adequate supply of 
natural gas—is of opposite character, being more erratic 
and irregular and unpredictable in relation to investment 
than any phase of any other utility business.” The for- 
mer—the public utility phase of the business—he recog- 
nized as being susceptible to the conventional rate base 
calculated on the prudent investment formula. The lat- 
ter—the non-utility aspects of the business—he thought 
wholly unadaptable to such concepts and formule.” He 
recognized that: “The service one renders to society in 
the gas business is measured by what he gets out of the 
ground, not by what he puts into it, and there is little more 
relation between the investment and the results than in a 
game of poker. . . . To regulate such an enterprise by 
undiscriminatingly transplanting any body of rate doc- 
trine conceived and adapted to the ordinary utility busi- 
ness can serve the ‘public interest’ as the Natural Gas 
Act requires, if at all, only by accident.” ” 

The State of West Virginia, appearing as amicus curia 
in the Hope case, asserted that the treatment accorded pro- 
duction and gathering properties by the Commission 
“ “brings consequences which are unjust to West Virginia 
and its citizens,’ and which ‘unfairly depress the value of 


56 Supra note 25 at 645. 
57 Id. at 647. 
58 Jd. at 649-650. 
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gas, gas lands and gas leaseholds, unduly restrict devel- 
opment of their natural resources, and arbitrarily transfer 
their properties to the residents of other states without just 
compensation therefor’”;* that under such a system it 
would suffer a serious diminution in tax values and its 
conservation policies would be jeopardized in three re- 
spects: “(1) exploratory development of new fields will 
be discouraged; (2) abandonment of low-yield high-cost 
marginal wells will be hastened; and (3) secondary re- 
covery of oil will be hampered”;* and that the lowering 
of the price of natural gas by the method employed would 
have the effect of depreciating the price of West Virginia 
coal and oil which competes with natural gas. The solu- 
tion suggested by West Virginia was “that a ‘going con- 
cern value’ of the company’s tangible assets be included 
in the rate base and that the fair market value of gas 
delivered to customers be added to the outlay for operat- 
ing expenses and taxes.” ® 

The Chairman of the Corporation Commission of Kan- 
sas has recently recommended the fixing of a fair price 
for natural gas as a commodity at the well head by admin- 
istrative action along the lines set forth in Mr. Justice 
Jackson’s dissent in the Hope case; and, alternatively, 
divorcing production and gathering activities entirely 
from transmission and sale. He was emphatically of the 
view that “the search for and the discovery of natural gas 
(or ail or coal or any other natural resource) is inherently 
incompatible with the staid and regulated characteristics 
of public utility enterprises.” °° A committee appointed 
by the Governor of Texas to recommend a sound state 
policy with respect to natural gas has embodied in its 
conclusions, inter alia, the following: “In fixing the price 
for which gas is sold in interstate commerce for resale, 


59 Jd. at 607. 

60 Jd. at 608. 

81 Jd. at 609. 

62 Address by Richard B. McEntire on Effect of Recent Supreme Court De- 
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the Federal Power Commission must be required to rec- 
ognize (1) in arm’s length transactions, the price paid for 
the gas delivered to the natural gas company, and (2) in 
case the natural gas company produces the gas or secures 
it from an affiliated or subsidiary company, the fair 
market value of the gas as a commodity, taking into con- 
sideration the going market price existing where the gas 
is produced, and all other factors relating to the value of 
such gas as a commodity at the point of delivering into 
the interstate transportation line.” 

It has been said that the treatment accorded the produc- 
tion and gathering properties and business by the Com- 
mission in the Hope and Colorado Interstate cases has a 
distinctive application; that it applies only if a single 
corporation combines in itself the functions of gas pro- 
duction and of distribution as a public utility.” 

This raises an important aspect of the problem which 
was discussed by the former General Counsel of the Com- 
mission in a recent public address.“ He pointed to the 
fact that “under the Commission’s method the pipeline 
company is . . . allowed to recoup all its costs . 
through charges to operations or . . . depreciation and 
depletion allowances”; but that under the “field price” 
method there “would be no specific allowances for depre- 
ciation . . . depletion . . . bonus payments, delay ren- 
tals, royalties, dry hole expense, exploration or develop- 
ment costs. . . . If the determined field price were lower 
than the company’s cost of production, the company’s 
actual return would necessarily be less than the rate which 
the Commission would otherwise determine to be a fair 
rate of return.” He cautions that the approach cannot be 
a “one-way escalator,” that is, “cost of production or field 
price, whichever is higher . . .” And finally, he ex- 


63 A paper by Drs. Merrill, Kulp and Hervey on Recent Natural Gas Deci- 
sions and State Control of Production, presented to the Interstate Oil Compact 
Commission at Oklahoma City, June 17, 1945; address by Carl I. Wheat, supra 
note 36, 
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presses the opinion that “if the gas is valued as a com- 
modity as it enters the pipeline, the company, for rate- 
making purposes, would become, in effect, merely a trans- 
mission company,” with the rate of return limited to the 
transportation facilities. He intimates that in these cir- 
cumstances the risks of the pipeline company would be 
greatly reduced with a corresponding reduction in “the 
liberal rates of return which the Commission has been 
allowing.” ‘The accuracy of this latter conclusion is not 
at all apparent. It is difficult to see how the hazards of 
the business would be lessened under the “field price” 
method since a natural gas pipeline company is not a com- 
mon carrier, and is subject to all the risks related to a 
mining venture and a wasting asset, whether it produces 
or purchases the natural gas which it transports. 

In the rate cases the consumer and investor interest, and 
in the certificate cases the welfare of the coal and railroad 
interest, have been given careful consideration. The con- 
sumer interest is to buy natural gas at “the lowest possible 
reasonable rate consistent with the maintenance of ade- 
quate service in the public interest.” °’ The investor in- 
terest is to obtain a return “commensurate with the re- 
turns on investments in other enterprises having corre- 
sponding risk . . . (and) sufficient to assure confidence 
in the financial integrity of the enterprise, so as to main- 
tain its credit and to attract capital.”°* The coal and 
railroad interest is to prevent natural gas from competing 
with coal as an industrial fuel. 

But there are “other elements of the public interest 
which the production and distribution of natural gas in- 
volve.” * As in other businesses, the producer as well 
as the wholesaler and retailer has a legitimate interest in 
returns and markets. When cost to the consumer and 
return to the wholesaler and retailer are based on stan- 


65 Supra note 25 at 611. 
66 Jd. at 603. 
87 Jd. at 626-627. 





238 THE GEORGE WASHINGTON LAW REVIEW 


dards which ignore the welfare of the producer the pub- 
lic interest is not subserved. Aside from situations in 
which production and gathering are combined in a single 
enterprise with transportation and distribution, the pro- 
ducer interest does not fall within the protected class. 
The producer must rely upon prices negotiated with a 
purchaser who is regulated under standards which do not 
provide for the balancing of his interest with those of the 
consumer and investor; and as the Commission’s former 
General Counsel has suggested, the producer bears a 
large share of the risk incident to a mining venture. 

The owners of the lands from which natural gas is 
produced receive royalties based upon the quantity of gas 
produced and the price which the producer receives. 
Their interest is parallel with that of the producers; and 
these royalty owners consist of thousands of land owners 
who are in no way affiliated with the interstate pipeline 
concerns or the consumers in other states. 

The states where natural gas is produced have an im- 
portant stake in the quantity produced and the price re- 
ceived by the producers and royalty owners. These states 
and many of their eleemosynary and educational institu- 
tions rely heavily upon revenues obtained from natural 
gas lands and production; and their ability to effectively 
prevent wastage of natural gas consistently with the prop- 
erty rights involved is dependent, to a substantial degree, 
upon the availability of pipeline markets. 

These are some of the “multiple strands” which make 
up the total “public interest.” 


EFFECT OF THE CERTIFICATE OF CONVENIENCE AND 
NECESSITY PROVISIONS ON PRODUC- 
TION AND CONSERVATION 


A natural gas company is required to obtain a certifi- 
cate of public convenience and necessity before engaging 
in any of the activities subject to the jurisdiction of the 
Commission under the Act. The Commission is given 
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“the power to attach to the issuance of the certificate and 
to the exercise of the rights granted thereunder such rea- 
sonable terms and conditions as the public convenience 
and necessity may require . . .” “ The Commission has 
decided that the provisions of Section 7 authorize it to 
give consideration to the purposes for which natural gas 
is to be used in disposing of apyacanen for certificates, 
and the courts have agreed. 

In the Hope case the Supreme Court said: “When it 
comes to cases of abandonment or of extensions of facili- 
ties or service, we may assume that, apart from the express 
exemptions contained in Section 7, considerations of con- 
servation are material to the issuance of certificates of 
public convenience and necessity.” “ A seeming contra- 
diction was uttered by the Court in the same case when it 
later said: “As we have said, the Act does not intrude on 
the domain traditionally reserved for control by state 
commissions.” ** For it is clear that the conservation of 


natural gas has been heretofore left entirely to state 


control. 

In its report to the Chairman of the House Committee 
on Interstate and Foreign Commerce in January, 1944, 
entitled “Five Years Under the Natural Gas Act,” the 
Commission acknowledged its awareness of the impor- 
tance of conservation and the serious problems raised by 
the continued construction of large natural gas pipelines. 
But it expressed the view that the Congress had not given 
it comprehensive powers to deal with the end uses of nat- 
ural gas, and that it was the duty of the Commission not 
to seek to exercise such authority until the Congress 
amended the Act to confer on the Commission such spe- 
cific powers as Congress desired it to exercise. 

In an address to the Interstate Oil Compact Commis- 
sion in New Orleans in 1944, Commissioner Scott sug- 


68 Supra note 1. 
69 Supra note 25 at 612, 613. 
7° Td, at 612, 
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gested that conferences be held between representatives 
of the Commission and the Interstate Oil Compact Com- 
mission for the purpose of studying common problems 
related to the utilization and conservation of natural gas, 
and that the Federal Power Commission had been weigh- 
ing and most earnestly considering conservation matters 
since the amendment to Section 7(c) of the Act. He re- 
ferred to the protest made by representatives of both 
management and labor in the coal, railroad and related 
industries, against the construction of new pipelines. He 
said: “These protests were based on the view that natural 
gas is a luxury fuel and should be reserved for the benefit 
of domestic and commercial consumers and used for so- 
called ‘superior’ purposes and that natural gas is being 
utilized for many industrial purposes which could be 
served adequately by other types of fuels.” 

In a later certificate case,"* the Commission stated that 
considerations of conservation were material to the issu- 
ance of certificates; and that it gave careful consideration 
to the broad issues of public convenience and necessity 
raised by the intervening coal and railroad interests who 
referred to the projects as “segments of an over-all pro- 
gressive encroachment of natural gas upon the commer- 
cial fields of solid fuels and stressed the view that natural 
gas shouid not be dissipated in large industrial plants 
where coal is available and can be readily and economi- 
cally substituted.” Apparently the Commission in this 
case reversed it previous position that it had no authority 
over the end uses of natural gas. Not only had the Com- 
mission taken that position in its report entitled “Five 
Years under the Natural Gas Act,” as above referred to, 
but it had taken the same position in the Tennessee Gas 
and Transmission Company case.” 

More recently the Commission has emphatically as- 


71 Re Hope Natural Gas Co., F. P. C. Op. No. 114, April 26, 1944. 

72 Re Tennesse Gas & Transmission Co., F. P. C. Op. No. 93-A, Sept. 24, 
1943. The Commission’s apparent reversal of opinion may have been occa- 
sioned by what the Supreme Court said in the Hope case, 
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serted its power under Section 7(c) of the Act to restrict 
the purposes for which natural gas may be used. In the 
Memphis Natural Gas Company case™ it concluded that 
natural gas resources should be conserved in so far as pos- 
sible for domestic, commercial and “superior” industrial 
uses. The Commission dismissed the Company’s appli- 
cation without prejudice but subsequently granted a re- 
hearing. On September 7, 1944, the opening day of the 
rehearing, the Commission’s examiner announced that the 
Commission was preparing to institute a broad and gen- 
eral investigation of the natural gas situation, with public 
hearings, to obtain information “‘to aid in the enforcement 
of the Natural Gas Act and . . . to serve as a basis for 
possible recommendations to Congress for further legis- 
lation.” * Finally, the Commission reversed its previous 
decision in the same case and granted the certificate ap- 
plied for.” Upon the appeal of the State of Louisiana 
this order of the Commission was sustained by the Circuit 
Court of Appeals."° The gravaman of the appeal was 
that the certificate should not have been issued because 
it permitted the withdrawal of gas, an irreplaceable nat- 
ural resource, for burning under boilers, an industrial use 
regarded as inferior and wasteful. The court stated the 
position of the Commission as follows: 

The Commission, while of the opinion that the Act leaves 
questions of conservation to the State authorities and does not 
make the granting or refusal of certificates turn upon such ques- 
tions, points out that it did, as shown by its two opinions in the 


case, give sympathetic consideration to the fact of inferior use 
along with all of the other facts in the case.*’ 


The court agreed that the Commission may properly con- 
sider, as one of the factors entering into the granting or 
denying of certificates, the purposes for which the gas 
is to be used; and that considerations of conservation have 


73 Docket No. G-522, June 10, 1944. 

74F, U. R. A., Current Service (F. P. C.) No. 21 (Sept. 1944) pp. 419, 420. 
75 F, P. C. Op. No. 119, Nov. 21, 1944. 

76148 F. (2d) 746 (C. C. A. Sth, 1945). 

77 Supra note 76 at 749. 
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a place in such granting or refusal although the statute 
does not make such matters determinative.” 


ELEMENTS OF BASIC FEDERAL PLAN TO NATIONALIZE 
ENERGY RESOURCES 


The foregoing is enough to demonstrate that regula- 
tion under the Act does have an important effect upon 
the production of natural gas. But there are many sincere 
and thoughtful people, both within and without the petro- 
leum industry, and high state officials, who see in these 
“indirect” effects elements of a national policy more 
deeply rooted than appear on the surface of the Act. To 
them these “indirect” effects are elements of a definite 
governmental plan to nationalize the petroleum industry 
along with the other energy resources of the nation. The 
basis of these beliefs is worthy of at least a brief notice 
in this discussion. 

There was introduced in the 78th Congress Senate Bill 
No. 735 to amend Section 7(e) of the Act so as to require 
the Commission in certificate cases to “give due considera- 
tion, among other things, to the conservation of natural 
gas resources, the adequacy of reserves and the social and 
economic effects of their depletion, and to the actual and 
potential value and uses of natural gas in chemical and 
related industries”; and, Senate Joint Resolution No. 92, 
which directed the Commission in pursuance of the au- 
thority vested in it by the Natural Gas Act, to inquire into 
and report to the Congress with respect to natural gas 
reserves, depletion thereof, utilization of natural gas, and 
“undesirable competition with and displacement of other 
fuels.” The purpose of this resolution was “to secure 
for the use of the Congress the information required in 
the consideration of appropriate legislation for the conser- 
vation of natural gas.” ” 


78 Td. at 749, 750. 

79 A similar resolution was introduced in the House of Representatives, H. J. 
Res. 181, 78th Cong. (1943). On January 11, 1945, there was introduced S. J. 
Res. 13, 79th Cong. (1945), which is similar to S. J. Res. 92, 78th Cong. (1943). 
Emphasis in quoted material in the text of the article has been supplied by the 
author. 
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The Federal Power Commission by order dated Sep- 
tember 22, 1944, in Docket No. G-580, declared its inten- 
tion to investigate “the extent and probable future utili- 
zation of natural gas for domestic, commercial and indus- 
trial purposes; the extent, character and result of the 
competition of natural gas with other fuels; and such re- 
lated matters as may be helpful in the administration of 
the Natural Gas Act or in determining what additional 
legislation, if any, should be recommended.” Pursuant 
to this order the Commission has already commenced a 
series of public hearings, the first of which commenced in 
Kansas City on September 18, 1945. Other hearings will 
be held during the ensuing fall and winter in the States 
of Oklahoma, Texas, Louisiana and Mississippi. Mem- 
bers of the Commission have stated publicly that they do 
not seek through this investigation a basis for enlargement 
of their powers, or to usurp the functions now being per- 
formed by the states. 

Are these measures, those already taken and those pro- 
posed, reflections of the basic policy toward natural gas 
and oil formulated by the Energy Resources Committee 
and embodied in its report to the Natural Resources Com- 
mittee under date of January, 1939? As stated in Pres- 
ident Roosevelt’s letter transmitting the report to the 
Congress, “it suggests policies, investigations, and legis- 
lation necessary to carry forward a broad national pro- 
gram for the prudent utilization and conservation of the 
Nation’s energy resources.” In this letter of transmittal 
the President referred to “the widening interest and re- 
sponsibility on the part of the Federal Government for 
the conservation and wise use of the Nation’s energy re- 
sources.” In its recommendations the National Resources 
Committee, among other things, said: “We propose that 
a Federal oil conservation board or commission should be 

80 ENERGY RESOURCES AND NATIONAL Poicy, REPORT OF THE ENERGY RE- 
SOURCES COMMITTEE TO THE NATIONAL ReEsourcES COMMITTEE (1939) and ob- 
tainable from the Superintendent of Public Documents, Washington, D. C. Em- 


phasis in this and other quotations from the text of the report has been supplied 
by the author, 
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created within the appropriate Government department 
to administer the Federal interest in the oil-and-gas in- 
dustry and to make necessary rules and regulations con- 
cerning the production of and commerce in oil and gas. 
It should have the authority to require that oil and gas be 
extracted by such methods as are adequate to avoid waste 
and to protect the interest of all producers drawing from 
a common reservoir.” ™ 

Under the heading, “Public Policy Toward the Oil 
and Gas Industries,” the report says that “perhaps the 
strongest basis for Federal regulation of production and 
distribution of oil and gas lies in the Federal Govern- 
ment’s power to regulate interstate commerce.” Refer- 
ence is then made to recent extensions of the federal pow- 
ers under the Commerce Clause and to a decision of the 
Supreme Court. With respect to the latter it is said 
“this decision would seem to furnish a basis for Federal 
regulation of production of oil and gas and of conserva- 
tion measures looking to the protection of the public 
against the waste of an irreplaceable resource.” “ 


Summarizing its conclusions the Committee, inter alia, 


“ 


states : . The energy-resources industries are thor- 
oughly interstate, in production as well as in the use of 
their products. Thus the chief recommendations of this 
study contemplate a continuing or a broadening of the 
Federal interest . . .*° The production and transporta- 
tion of oil and gas make up a stream of interstate com- 
merce so continuous, so widespread, and so essential that 
the legal basis for protection of the Federal interest is 
scarcely subject to debate.” “ 

The Federal Water Power Act* and projects such as 
the Tennessee Valley Authority and other governmental 
“authorities” which utilize water power from state 


81 Supra note 80 at 3. 

82 Jd. at 22. 

83 Jd. at 32. 

84 Td. at 33. 

85 4] Stat. 1063 (1920), 16 U. S. C. § 791 et seg. 
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streams which are non-navigable in fact for the genera- 
tion of electricty as an “incident” to flood control; the 
land purchase program of the Federal Government, as 
exemplified by the Weeks Law,” and the acquisition of 
more than 20 percent of the land of the United States, 
equal to the territory of 21 of the states, by 59 different 
agencies of the Federal Government;* the Bituminous 
Coal Act;** and the recent claim asserted by the Federal 
Government to the oil and gas underlying the tidewaters 
of the several states, are mentioned as other reflections of 
the basic plan to nationalize the energy resources. 

The petroleum industry and some of the oil and gas 
producing states have recently expressed alarm over and 
opposition to the current trend. The National Confer- 
ence of Petroleum Regulatory Authorities, composed of 
state conservation officers, on September 15, 1945, stated 
that the regulation of the production, conservation and 
utilization of natural gas was the inherent right and vested 
duty of the producing states; that they are intelligently 
performing these functions; and that the proposed inves- 
tigation of the Federal Power Commission and the addi- 
tional legislation contemplated thereby would constitute 
federal encroachment on state sovereignty. The United 
States Chamber of Commerce, the Petroleum Industry 
War Council, the Independent Natural Gas Association 
of America, the American Gas Association, the Indepen- 
dent Petroleum Association of America, and the Amer- 
ican Petroleum Institute have adopted resolutions and 
policies of similar tenor. The Governor’s Committee of 
the State of Texas recommended “that the Natural Gas 
Act should be amended so as to definitely inhibit federal 


86 United States v. Appalachian Elec. Power Co., 311 U. S. 377, 61 Sup. Ct. 
291, 85 L. ed. 243 (1940); State of Okla. v. Atkinson, 313 U. S. 508, 61 Sup. Ct. 
1050, 85 L. ed. 1487 (1941). 


87 36 Stat. 961 (1911), 16 U. S. C. §§ 480, 500, 513-519, 521, 522, 563; United 
States v. Griffin, 58 F. (2d) 674 (W. D. Va., 1932). 


88 FepERAL OWNERSHIP OF ReaL Estate, S. Doc. 130, 78th Cong. (1943). 
8950 Stat. 72 (1937), 15 U. S. C. § 828 et seq. 
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regulation over the production, conservation, processing, 
gathering, compressing, and sale before transportation in 
interstate commerce; that the end use of natural gas 
should not be regulated, because competition is the best 
arbiter; . 


” 





MUNICIPAL INTEREST IN THE WORK OF 
THE FEDERAL POWER COMMISSION 
CHARLES S. RHYNE * 


Municipalities in the United States have a keen inter- 
est in the work of the Federal Power Commission. The 
results of the Commission’s activities in promoting hydro- 
electric development, fixing reasonable interstate whole- 
sale rates for electricity and natural gas, providing for 
adequate service, and placing accounting on a sensible 
original cost basis have materially benefitted the ultimate 
consumers in the cities, as well as those who are taxpayers 
and investors. 

It has been stated that the Federal Power Commission 
has given substantial aid to cities in their fight for lower 
gas and electric retail rates,’ and also that they have not 
taken full advantage of the help so readily available from 
the Commission.’ It is probable that the dissemination 
of more information about the Federal Power Commis- 


sion’s scope of authority and functions will create greater 
municipal interest in its work. 


I. RATE REGULATION OF ELECTRIC AND NATURAL 
Gas UTILITIES 


By authority of the Federal Power Act’ and the Nat- 


* Member of the District of Columbia Bar; General Counsel, National Insti- 
tute of Municipal Law Officers; Editor: Muwnicipat LAw JourNAL, MUNICI- 
PAL Law Court Decisions, and MUNICIPALITIES AND THE LAW IN ACTION, 
1938-1945; author: Civir AERONAUTICS Act ANNOTATED (1939); AIRPORTS 
AND THE Courts (1944) ; National Chairman, Junior Bar Conference, American 
Bar Association, 1944-1945. 

1 The Cities’ Fight for Lower Natural Gas Rates, MUNICIPALITIES AND THE 
Law 1n Action (1944) 333-346. For a collection of the court decisions hold- 
ing cities are the proper legal representative of their residents in utility rate 
litigation see McIntire, Municipalities as Legal Representatives of Consumer 
Interests (1938) 4 LeGat Notes on Locat GovERNMENT 1. 

2 Special Report of NIMLO Committee on Electric and Gas Rates (Na- 
tional Institute of Municipal Law Officers, 1945). 

3 See Sections 20 and 206. The Federal Power Act was originally enacted 
as the Federal Water Power Act in 1920, 41 Stat. 1063 (1920), 16 U. S. C. 
§ 791 et seq. By Title II of the Public Utility Act of 1935, 49 Stat. 838 (1935), 
16 U. S. C. § 791, the original Act was made Part I of the new Federal Power 
Act, and Parts II and III were added. Part I provides for federal supervision 
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ural Gas Act,‘ the Commission regulates the interstate 
wholesale rates charged for electricity and natural gas. 
These rates comprise the major element in determining 
the reasonableness of the retail rates charged consumers 
by the local distributing companies, and consequently mu- 
nicipalities, municipal regulatory bodies and state utility 
commissions are directly concerned. When it is realized 
that the Federal Power Commission, principally upon 
the request of cities and state commissions, has accom- 
plished utility rate reductions exceeding $40,000,000 on 
an annual basis, its work commands attention. Congress 
created a comprehensive scheme of federal rate regula- 
tion, which would be complementary to that of the states 
and municipalities and would produce public benefits.’ 
One phase of this public benefit is the protection of ulti- 
mate consumers of gas from excessive prices. The local 
utilities are conduits by which gas is transported from 
the interstate pipeline companies to consumers, but the 
municipal or state regulatory body must be vigilant to 
assure that the benefits of a reduction in interstate whole- 
sale rates to the distribution company are passed on to the 
local consumers in lower retail rates, as intended by Con- 
gress in enacting the Natural Gas Act.° 

The scope of the Commission’s authority is great, since 


of water-power developments located on streams over which Congress has juris- 
diction or on public lands. Part II covers the regulation of electric utilities 
engaged in interstate commerce. Part III contains the procedural and admin- 
istrative provisions for hydroelectric licenses and interstate electric utilities. 


*See Section 5. The Natural Gas Act was enacted in 1938, 52 Stat. 821 
(1938), 15 U. S. C. § 717 et seq., for federal regulation of the transportation 
and sale of natural gas in interstate commerce. 


5 Congress bridged the gap in regulation caused by Supreme Court decisions 
holding that the regulation of interstate wholesale rates are beyond the reach 
of the states. For the Power Act see S. Rept. 621, 74th Cong., Ist Sess. (1935) ; 
Jersey Central Power & Light Co. v. F. P. C., 319 U. S. 61, 63 Sup. Ct. 953, 87 
L. ed. 1258 (1943). For the Gas Act see H. Rept. 2651, 74th Cong., 2d Sess. 
(1936) ; H. Rept. 709, 75th Cong., Ist Sess. (1937); S. Rept. 1162, 75th Cong., 
Ist Sess. (1937); Ohio P. U. C. v. United Fuel Gas Co., 317 U. S. 456, 63 
Sup. Ct. 369, 87 L. ed. 396 (1943); F. P. C. v. Natural Gas Pipeline Co., 315 
U. S. 575, 62 Sup. Ct. 736, 86 L. ed. 1037 (1942). 

6F. P. C. v. Hope Natural Gas Co., 320 U. S. 591, 64 Sup. Ct. 281, 88 L. 
ed. 333 (1944) ; Central States Elec. Co. v. Muscatine, 324 U. S. 138, 65 Sup. 
Ct. 565, 89 L. ed. 540 (1945). 
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it now regulates a large portion of the privately owned 
and operated interstate electric and gas utilities serving 
36 million consumers, and having 22 billion dollars in- 
vested in property yielding 4 billions in annual income. 
Due to these multi-state networks of electric transmission 
lines and natural gas transportation pipelines, the cities 
and states have necessarily appealed to the Federal Power 
Commission for aid in obtaining reasonable utility rates 
for their residents. A prime example was the Lone Star 
Gas Company, which had been engaged in rate litigation 
with ‘the municipalities and State Commissions of Texas 
and Oklahoma for ten years.’ The City of Dallas filed a 
complaint with the Federal Power Commission and an 
investigation of the company’s interstate wholesale rates 
was instituted. When the case was set for hearing, the 
Company asked for a prehearing conference at which a 
reduction exceeding $2,000,000 in wholesale rates was 
agreed upon. This reduction was more than had been 
sought by the cities and state commissions in the decade 


of fruitless controversy. This reduction was passed on to 
ultimate consumers and the local rate cases terminated.” 

A good illustration of municipalities’ stake in the func- 
tions of the Commission is the following summary of 
natural gas rate reductions ordered by the Commission, 
many being initiated by city complaints, and the localities 
which profited : 


Interstate Gas Pipeline Principal Localities 
Company Rate Reduction Benefitted 


Natural Gas Pipeline Co., 35 $3,750,000 Chicago Area. 
PUR. (3.a.) @ @. F. 
C. 1940) 

Natural Gas Pipeline Co. (2d 2,738,000 Chicago Area. 
case), 3 F. P. C. 814 
(1942) 


7 During the 10 years the local rate proceedings had been twice appealed to 
the United States Supreme Court. Lone Star Gas Co. v. Texas, 304 U. S. 224, 
58 Sup. Ct. 883, 82 L. ed. 1304 (1938) ; Ex parte Texas, 315 U. S. 8, 62 Sup. 
Ct. 418, 86 L. ed. 579 (1942). 

8 The First Five Years Under the Natural Gas Act, A REPoRT To THE HOUSE 
COMMITTEE ON INTERSTATE AND ForEIGN ComMeERCE (1944) p. 8; Dallas v. 
Lone Star Gas Co., 3 F. P. C. 695 (1942). 
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Interstate Gas Pipeline 
Company 
Hope Natural Gas Co., 44 
PUR. (3LS.) 1 C. P. C. 
1942) 
Canadian River Gas Co. 
C olorado Interstate Gas 


Co. 
Colorado-Wyoming Gas | 


0. } 
43 P.U.R. (N.S.) 205 
(F. P. C. 1942) 
Panhandle Eastern Pipe Line 
Co., 45 P.U.R. (N.S.) 203 
(F. P. C. 1942) 
Interstate Natural Gas Co., 
48 “U.R. (N.S.) 267 
@. F.C ee 
Cities Service Gas Co., 530 
P.U.R.(N.S.) 65 (F. P. C. 
1943) 


Lone Star Gas Co.,3 F. P.C. 
695 (1942) 


United Gas Pipeline Co., 48 
P.U.R. (N.S.) 91 (F. P.C. 
1943) 


El Paso Natural Gas Co., 3 
F. P. C. 851 (1942) 


Northern Natural Gas Co., 
47 P.U.R. (N.S.) 74 (F. 
P. C. 1943) 


Memphis Natural Gas Co., 
3 F. P. C. 566 (1943) 
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Rate Reduction 
$3,610,000 


2,086,000 


5,094,000 
1,091,000 


4,446,000 


2,071,000 


2,195,000 


526,000 


2,087,000 


353,000 


In addition to filing complaints against existing high 






Principal Localities 

Benefitted 

Cleveland-Akron-Pittsburgh 
Area. 


Clayton, N. M., 
Pueblo and Denver; 
Cheyenne. 


Detroit, and many towns in 
Mich., Ind., Ill., Mo., Kan. 


New Orleans, Baton Rouge. 


Kansas City, St. Joseph, Jop- 
lin, Springfield, Missouri; 
Lawrence, Topeka, Leav- 
enworth, Wichita, Hutch- 
inson, Kansas. 

Dallas, Ft. Worth, Waco, 
Abilene, Wichita Falls, 
Texas; Oklahoma City. 

New Orleans; Jackson and 
Hattiesburg, Miss.; Mo- 
bile; Pensacola; San An- 
tonio, Beaumont, Houston, 


Austin, Wichita Falls, 
Texas. 
Fl Paso; Phoenix, Tucson, 


Arizona, and Silver City, 
N. M. 

Minneapolis; Des Moines, 
Sioux City, Fort Dodge, 
Iowa; Lincoln and Oma- 


Memphis. 


wholesale rates of interstate electric and gas utilities, mu- 
nicipalities may complain against new rate schedules to 
effect a suspension of the changes for five months pending 
a hearing to determine the lawfulness of the new rates 
under Section 205(e) of the Federal Power Act or Sec- 
tion 4(e) of the Natural Gas Act. However, such a rate 
for natural gas which is resold for industrial use only can- 
not be suspended. During the last fiscal year, the Com- 
mission suspended proposed electric and natural gas rate 


increases involving more than $8,000,000. 
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Under Sections 10(h) and 205(b) of the Federal Power 
Act and 4(b) of the Natural Gas Act, the Commission 
protects the municipalities’ interests by preventing utili- 
ties from maintaining discriminatory rates or services be- 
tween localities and classes of service.* 

The Commission decided that it had authority to make 
findings as to the lawfulness of past interstate wholesale 
natural gas rates to aid state regulation, but that it could 
not order reparations. In the famed Hope case, the City 
of Cleveland requested such findings to help in its local 
proceeding against Hope’s customer company, the East 
Ohio Gas Company.” This function of the Commission 
may prove helpful to the cities, and a request has been 
made by Cincinnati for similar findings in the pending 
United Fuel Gas Company rate case.” 

Cities and state commissions may secure the expert 
assistance of the Commission under Section 206(b) of the 
Federal Power Act by requesting a determination of the 
cost of production or transmission of electric energy by 
facilities under the jurisdiction of the Commission where 
the Commission has no authority to establish the electric 
rate. Likewise, Section 5(b) of the Natural Gas Act au- 
thorizes the Commission to aid municipalities and state 
commissions in their local retail rate cases by determining 
the cost of production or transportation of natural gas by 
an interstate company where it cannot fix the rate govern- 
ing the transportation or sale of such gas.” A related 
service is rendered to cities and state commissions under 


8 Carolina Power & Light Co. v. So. Car. P. S. Authority, 94 F. (2d) 520 
(C. C. A. 4th, 1938), cert. den., 304 U. S. 578, 58 Sup. Ct. 1047, 82 L. ed. 
1541 (1938); Re Otter Tail Power Co., 33 P. U. R. (N. S.) 257 (F. P. C. 
1940) ; Re Gulf States Utilities Co., 23 P. U. R. (N. S.) 1 (F. P. C. 1938); 
Re El Paso Natural Gas Co., 3 F. P. C. 851 (1942) ; City of Detroit & Wayne 
Co. v. Panhandle Eastern Pipe Line Co., F. P. C. Docket G-661 (pending). 

10 Cleveland v. Hope Natural Gas Co., 44 P. U. R. (N. S.) 1 (F. P. C. 
1942). The Supreme Court held that findings as to the lawfulness of past 
rates were not reviewable under § 19 (b) of the Gas Act. F. P. C. v. Hope 
Natural Gas Co., supra note 6. 

11F, P. C. Docket G-588. 

12 Re East Ohio Gas Co., 28 P. U. R. (N. S.) 129 (F. P. C. 1939). Louis- 
ville, Ky., filed a petition recently with the F. P. C. under § 5(b) of the 
eee ae Act, F. P. C. Docket G-640. 

1 
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Section 209(c) of the Federal Power Act and Section 
17(c) of the Natural Gas Act when the Commission 
makes available as witnesses any of its “trained rate, valu- 
ation, or other experts.” During 1944 the Commission 
made its experts available to Baltimore for the electric 
rate case involving retail rates of the Consolidated Gas, 
Electric Light and Power Company, and to Washington, 
D. C., for the local rates of the Potomac Electric Power 
Company. In 1945 Commission experts have assisted 
Louisville and Cleveland in cases involving the retail 
rates of the local electric utilities. 

Section 209(b) of the Federal Power Act and Section 
17(b) of the Natural Gas Act empower the Commission 
to confer with municipal regulatory bodies and state com- 
missions regarding rate structure, costs, accounts, and 
practices of interstate electric and natural gas companies, 
and to hold joint hearings in connection with any matter 
on which the Commission is authorized to act. 

“Statistics of Electric Utilities in the United States” 
are published annually by the Federal Power Commis- 
sion. These reports make available comprehensive finan- 
cial and operating information on every important pri- 
vately owned electric utility in the country.”* Cities have 
used this information, and also the “Typical Electric 
Bills” reported for each community of over 250 popula- 
tion. Recently the Georgia Commission cited the Com- 
mission report on “Typical Electric Bills” for 1945 when 
it ordered the Georgia Power Company to reduce its resi- 
dential rates more than a million dollars a year."* Another 
Commission publication is the “National Electric Rate 
Book,” which shows to the public a continuously up-to- 
date record covering more than 15,000 rate schedules, in- 
cluding service rendered in all communities of more than 
1,000 population. Cities have compared their utilities’ 


18 THe FEDERAL Power CoMMISSION, TWENTIETH ANNUAL Report (1940) 


14 Buttetin No. 125, NATIONAL ASSOCIATION OF RAILROAD AND UTILITIES 
ComMISSIONERS (1945). 
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rates with others in the country and have asked for justi- 
fication where great differences are shown. This has re- 
sulted in rate adjustments and is known as “Regulation 
by Information.” The Federal Power Commission an- 
nounced that it hopes to produce additional statistical in- 
formation on gas utilities, since it published “Typical Gas 
Bills” covering residential rates in all cities over 50,000 
population. It has developed yardsticks of costs, rates 
and performance for electric utilities, thereby introduc- 
ing something like the force of competition in the indus- 
try.” 

Municipalities and their regulatory bodies, as well as 
state and federal rate-making agencies, followed with in- 
terest the pioneering efforts of the Federal Power Com- 
mission to overcome the unnecessarily long and costly 
obstacles in the old rate-fixing process."° The Commission 
has had remarkable success in establishing rate regulation 
on a sound, business-like basis and in accelerating the 
process. Now municipalities will not be faced with the 
former prohibitive costs in prosecuting utility rate cases. 
Taxpayers will benefit from smaller required budgets for 
local, state and federal regulation of utilities. Investors 
should profit from certainty and stability added to the 
utilities’ business and from increased business stimulated 
by lower rates. 

The early accomplishment of the Commission to speed- 
up rate-making embraced the technique of the “Interim 
Order.” Inthe Natural Gas Pipeline Company case, rates 
were ordered reduced $3,750,000 on a record which was 
sufficient to justify an “Interim Order” without terminat- 
ing the proceedings; and the Supreme Court approved 
_ 

15 Supra note 13. 

16 For condemnation of the time-consuming rate-making process under for- 
mer methods, and the staggering cost of the cases which was mostly assessed 
against the ultimate consumers, see Mr. Justice Brandeis’ concurring opinion in 
St. Joseph Stock Yards Co. v. United States, 298 U. S. 38, 73, 56 Sup. Ct. 720, 
80 L. ed. 1033 (1936). 


17 Tl. C. C. v. Natural Gas Pipeline Co., 35 P. U. R. (N. S.) 41 (F. P. C. 
1940) ; F. P. C. v. Natural Gas Pipeline Co., supra note 5. 
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The greatest boon to regulation came in the Hope case, 
where the Commission employed an “actual legitimate 
cost” rate base and discarded the evidence of reproduc- 
tion cost new and treated original cost as being hypothet- 
ical, erroneous and unreliable.” The Supreme Court 
sanctioned this and declared that the use of a single for- 
mula or combination of formulae is not required, but that 
if the rate order viewed in its entirety is just and reason- 
able it must prevail, because the result reached, not the 
method employed, is controlling.” The Court here also 
approved the propriety of basing annual depreciation on 
cost and, on the request of the Commission, overruled its 
former contrary ruling in a utility case which had plagued 
regulation for years. 

Another landmark for the Commission was the Pan- 
handle case reducing natural gas rates $5,094,000 by 
“Tnterim Order,” in which offered evidence of reproduc- 
tion cost evidence is inherently fallacious and obstructive 
of the regulatory process.” This rate order was upheld by 
the Supreme Court,” and points the way for accelerated 
rate-making. 

One more practical contribution made by the Commis- 
sion for the benefit of all rate-fixing bodies is the alloca- 
tion method it employs to draw the limits of its regulatory 
jurisdiction. The Commission makes an allocation of the 


18 Cleveland v. Hope Natural Gas Co., supra note 10. 
19F, P. C. v. Hope Natural Gas Co., supra note 6; Wilke, Rates-Actual 
Legitimate Cost Base (1944) 7 U. or Detroit L. J. 98; Jourolmon, The Life 
and Death of Smyth v. Ames (1944) 18 Tenn. L. Rev. 347; (1945) 18 TENN. 
L. Rev. 663; Welch, Status of Regulatory Commissions under the Hope Natural 
Gas Decision (1944) 32 Gro. L. J. 136; Harbeson, The Demise of Fair Value 
(1944) 42 Micu. L. Rev. 1049; Brown, The Ghosts of the Hope Natural Gas 
Decision (1944) 32 Cauir. L. Rev. 398; Bauer, Establishment and Administra- 
tion of a “Prudent Investment” Rate Base (1944) 53 Yate L. J. 495, with 
comment on this, 53 Yate L. J. 721; Hale, Utility Regulation in the Light of 
the Hope Natural Gas Case (1944) 44 Con. L. Rev. 488; Culp, Constitutional 
Law—Discard of the Formula Requirements in Rate Base Determinations 
(1944) 6 Ga. Bar J. 246; Note, Brandeis’ Prudent Investment Theory Adopted 
(1944) 29 Iowa L. Rev. 598; Note, The Hope Natural Gas Case and its Impact 
on State Utility Regulation (1944) 8 Mp. L. Rev. 122; Note, The Scope of 
Judicial Review of Rate Regulation (1944) 39 Int. L. Rev. 160. 

20 Detroit v. Panhandle Eastern Pipe Line Co. 45 P. U. R. (N. S.) 203 
(F. P. C. 1942). 
21 Panhandle Eastern Pipe Line Co. v. F. P. C., 65 Sup. Ct. 821 (1945). 
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cost of service, including the fair return, between the 
regulated and non-regulated business of utilities. This is 
quicker and more business-like than the old method of 
making a segregation of the physical property that is used 
in joint operations and devoted to both regulated and non- 
regulated business; and the Supreme Court recently sanc- 
tioned the Commission cost allocation method.” 
Rate-making is essentially a legislative function and the 
Supreme Court seems to be respecting more and more the 
informed judgment of municipal, state and federal regu- 
latory bodies. Little wonder then that municipalities have 
been attentive, in addition to others, to the work of the 
Federal Power Commission in the province of rate-fixing. 


II. UNIFORM ACCOUNTING AND COST DETERMINATIONS 


Municipal interest in the accounting progress made by 
the Commission and its cost determinations stems from 
the usefulness of these products in connection with local 
rate-making and acquisition of utilities by cities. 

The uniform systems of accounts prescribed by the 
Commission for interstate natural gas and electric com- 
panies and licensed hydroelectric projects are similar to 
the utility accounting systems in force in most of the states. 
This national uniformity has obvious advantages. In 
April, 1945, the Commission announced that since 1940 
it had ordered the disposition of more than $820,000,000 
of excess over original cost from the plant accounts of 
113 utilities, representing write-ups and other adjust- 
ments.*’ This healthful dehydration process was approved 
by the Supreme Court in the leading Northwestern Elec- 
tric case.“ 

Under Section 6 of the Natural Gas Act and Section 
208 of the Federal Power Act, the Commission may in- 

22 Re Canadian River Gas Co., (Colorado Interstate cases) 43 P. U. R. 
(N. S.) 205 (F. P. C. 1942); Colorado Interstate Gas Co. v. F. P. C., 65 Sup. 
Ct. 829 (1945). 

23 F, P. C. Release No. 2676 (1945). 


24N. W. Elec. Co. v. F. P. C., 321 U. S. 119, 64 Sup. Ct. 451, 88 L. ed. 596 
(1944). 
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vestigate and ascertain the actual legitimate cost of the 
property of every interstate electric and natural gas com- 
pany, and the existing depreciation. Also, these utilities 
upon request must file an inventory of their property and 
a statement of its original cost, and report the cost of all 
additions. This work may be of assistance to municipali- 
ties contemplating the purchase of such property. In ad- 
dition, the Commission is authorized by Section 4(b) of 
the Federal Power Act to determine the actual legitimate 
original cost and the net investment in all federally 
licensed hydroelectric projects. The accounting and engi- 
neering work required for such determinations has been 
completed for projects involving claimed costs of $552, 
000,000, and unjustified costs of more than $10,000,000 
have been eliminated from these projects.” By the pro- 
visions of Section 14 of the Power Act, the right of a 
municipality, a state, or the United States to acquire any 
licensed hydroelectric project by condemnation proceed- 
ings is expressly reserved. 


III. UTILITY SERVICE 


Some municipalities like Seattle have provided their 
own electric utility service by developing hydroelectric 
projects under federal license. Of the 128 major licensed 
projects with construction costs approximating $740,000,- 
000, cities have received about 20 of the licenses from the 
Federal Power Commission.” Under Part I of the Fed- 
eral Power Act, the Commission encourages the orderly 
development of water power in the Nation’s river-basins, 


25 Supra note 13 at 6. For typical licensed hydroelectric cost cases see: Ala. 
Power Co. v. F. P. C., 128 F. (2d) 280 (App. D. C. 1942), cert. den., 317 U. S. 
652, 63 Sup. Ct. 47, 87 L. ed. 524 (1942); Niagara Falls Power Co. v. F. P. 
C., 137 F. (2d) 787 (C. C. A. 2d, 1943), cert. den., 320 U. S. 792, 64 Sup. Ct. 
204, 88 L. ed. 477 (1944). 

26 Supra note 13 at 15. Statement of the Federal Power Commission to the 
79th Cong., (1944). See McGuinn v. City of High Point, 217 N. C. 449, 8 
S. E. (2d) 462 (1940), holding that the city could not accept a F. P. C. license 
for a hydroelectric project because the city is not authorized by the laws of 
the State of North Carolina to accept the terms of the license. This decision 
should prompt cities to ascertain the extent of their powers before applying for 
a license. 
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and by the provisions of Section 7(a) of that Act munici- 
palities and states are given preference in applications if 
their plans are equally well adapted to conserve and util- 
ize the water resources in the public interest.” By Section 
10(e) municipalities and states are exempt from the pay- 
ment of annual charges for licenses to the extent that such 
power is sold to the public without profit, or is used for 
municipal or state purposes. And for those projects con- 
structed by states or cities primarily designed to provide 
or improve navigation, licenses must be issued without 
charge. 

Cities contemplating the owning and operating of their 
electric utility service can obtain valuable information 
from the Commission’s comprehensive river-basin surveys 
in connection with flood control projects, which show the 
reservoirs most adaptable to hydroeléctric installations. 

The natural interest of cities in the gas and electric util- 
ity services rendered its residents draws attention to the 
work of the Commission under Section 202 of the Federal 
Power Act and Section 7 of the Natural Gas Act. The 
Commission is thereby authorized to divide the country 
into regional districts for the voluntary interconnection of 
facilities to assure an abundant supply of electricity 
throughout the United States with the greatest possible 
economy. Also, upon application of a municipality, state 
commission or electric company, the Commission can di- 
rect an interstate utility to establish physical connection 
of its transmission facilities with others and to sell electric 
energy. To meet emergencies the Commission can order, 
without notice or hearing, temporary connections of facil- 
ities and delivery of electric energy to serve the public 
interest.** Likewise, the Commission can order an inter- 
state natural gas company to establish physical connection 





27 The Supreme Court described the great extent of the Commission’s author- 
ity over licensing of water-power projects in United States v. Appalachian 
Elec. Power Co., 311 U. S. 377, 61 Sup. Ct. 291, 85 L. ed. 243 (1940). 

28 Re Niagara Falls Power Co.. 40 P. U. R. (N. S.) 193 (F. P. C. 1941); 
Re Curtailment of Use of Elec. Energy, 39 P. U. R. (N. S.) 129 (F. P. C. 
1941); Re Duke Power Co., 2 F. P. C. 1055 (1941). 
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of its pipeline with the facilities of any municipality or 
company engaged in local distribution of gas, and to sell 
gas to the distributor.” There is a qualification in these 
extension of facilities cases, which prohibits the Commis- 
sion from issuing such orders when the ability of the inter- 
state company to render adequate services to its customers 
would be impaired. 

Another function of the Commission, which will in- 
terest cities, is the consideration given under Section 7 (b) 
of the Natural Gas Act to proposed abandonment of serv- 
ice by a pipeline company. The Commission must find 
that the available natural gas supply is depleted to the 
extent that the continuance of service is unwarranted, or 
that the present or future public convenience permits such 
abandonment.” 

By Executive Order No. 8202, July 13, 1939, the Com- 
mission is authorized to receive all applications for per- 
mits for the construction, operation or connection of 
facilities at the borders of the United States for the im- 
portation and exportation of electricity and natural gas. 
Municipalities may apply for these Presidential permits. 
Section 3 of the Natural Gas Act makes a Commission 
order a prerequisite to the importation or exportation of 
natural gas by any person and the action must be consist- 
ent with the public interest.** Also, Section 202(e) of the 
Power Act requires the Commission’s authorization for 
the exportation of electricity, and the action must not im- 
pair the sufficiency of electric supply in the United States 
or impede the codrdination of facilities in the public in- 
terest.** 

The work of the Federal Power Commission under the 
Tennessee Valley Authority Act affects municipalities be- 
cause Section 15(a) and (c) makes it necessary to obtain 


29 Ill, Natural Gas Co. v. Central Ill. P. S. Co., 314 U. S. 498, 62 Sup. Ct. 
384, 86 L. ed. 371 (1942); Re Wis. Southern Gas Co., F. P. C. Op. No. 118-A, 
Sept. 4, 1945. 

30 Re United Gas Pipe Line Co., 43 P. R. (N. S.) 74 (F. . 1942). 

81 Re United Gas Pipe Line Co., 2 F. > < 775 (1940). 

82 Re San Diego Consolidated Gas & Elec. Co., 1 F. P. C. 814 (1939). 
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Commission approval for all contracts by which the 
Tennessee Valley Authority extends credit to municipali- 
ties, states, counties and non-profit organizations.” The 
Act gives these public agencies priority in the purchase of 
Tennessee Valley Authority power and enables them to 
acquire facilities for the distribution of that power. 

Municipalities will be affected by other requirements 
for Commission approval of rates to be charged by gov- 
ernment projects when the cities purchase such power. 
Electricity from the Bonneville, Fort Peck, and Grand 
River projects must be sold under Commission approved 
rate schedules.* 

The gas utility service in hundreds of cities in the coun- 
try may be affected by the findings made by the Federal 
Power Commission in its current comprehensive investi- 
gation of natural gas.’ The purpose of the investigation 
is to develop information for the use of Congress, the 
Commission and the public generally. Its scope, includes 
the nation’s gas reserves, prospects for future discoveries, 
production problems, extent and control of waste, devel- 
opment of long-distance interstate natural gas pipelines, 
utilization of natural gas, economic relations of natural 
gas with competing fuels and raw materials, and poten- 
tialities of synthetic production.” This investigation will 


33 Tennessee Valley Authority Act, 48 Stat. 58 (1933), 16 U. S. C. J 831. 

34 Sections 5 (a), 6 and 7, Bonneville Act, 50 Stat. 732 (1937), 16 U. ©. 
§ 832. Sections 5 and 6, Fort Peck Act, 52 Stat. 403 (1938), 16 U. S. C. $533: 
Ex. O. 9373, 8 Fev. Rec. 12001 (1943). 

35 F, P. C. Docket G-580. 


36 The F. P. C. has sounded a most pertinent warning, which should be most 
carefully read by all interested in natural gas, in its Report, The First Five 
Years Under the Natural Gas Act, supra note 8 at 19, where it stated: “Where 
the basic reserves of an industry are exhaustible, as in the case of natural gas, 
it is obviously desirable that, before millions are invested in well drilling and 
pipe lines and before thousands of consumers are induced to invest in appliances, 
there should be positive determination, after public hearings, that the enterprise 
is sound and the reserves are sufficient to insure adequate service at reasonable 
rates over a sufficiently long period to justify every dollar honestly invested. 

“If such effective regulation had existed during the earlier days of the in- 
dustry, we might not now be confronted in certain of the eastern areas with 
petitions for abandonment of service, which will leave communities unsupplied 
with the gas to which they have grown accustomed and for the utilization of 
which they have made large facility investments.” 
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affect future rates and utility service of natural gas—a 
superior fuel—in the homes and industries of America. 

It is unfortunate that city officials and the general pub- 
lic are not more aware of the splendid public service this 
Commission performs. The Commission works in a most 
difficult field and one which is unspectacular from a pub- 
licity viewpoint, but the remarkable results of the Com- 
mission’s work reveal that taxpayers receive more in 
tangible returns on their tax dollar for money spent on the 
Federal Power Commission than for any other federal 
regulatory agency. 





PROTECTION OF THE CONSUMER UNDER 
THE NATURAL GAS ACT—REFUNDS 
AND REPARATIONS 


MARJORIE I. CLARK * 


The primary objective of the Congress in enacting the 
Natural Gas Act’ is the protection of the ultimate con- 
sumer.” The plan of regulation which was adopted, how- 
ever, does not comprehend essentially local matters even 
though interstate commerce may be involved. Its admin- 
istration is entrusted to the Federal Power Commission. 

The recent decision of the Supreme Court of the United 
States in the case of Central States Electric Company v. 
City of Muscatine,’ a proceeding to determine ownership 
of a fund impounded during appeal from a rate-reduction 
order of the Commission, in which the rights of con- 
sumers were held to be only such as their state law affords 
them, calls for an examination of the federal Act to deter- 


mine whether the principal Congressional objective has 
been thwarted, whether attainment of the objective is pos- 
sible in the light of the regulatory plan adopted for its 
achievement, and what remedies the consumer may have 
available under the laws of his state. 


GENERAL SCOPE OF THE NATURAL GAS ACT 


The Act was designed to complement state regulation 
by occupying certain fields in which the states were pow- 
erless to act.*. It had become apparent that there were 


* Examiner, Interstate Commerce Commission; member of the Bar of the 
District of Columbia. 

152 Stat. 821 (1938), 15 U. S. C. § 717 et seq. 

2H. Repr. 709, 75th Cong., Ist Sess., pp. 1-3 (1937); H. Repr. 2651, 74th 
Cong., 2nd Sess. (1936); S. Repr. 1162, 75th Cong., Ist Sess. (1937) ; 81 Conc. 
Rec. 6721-6728. See P. U. Comm. of Ohio v. United Fuel Gas Co., 317 U. S. 
456, 63 Sup. Ct. 369, 87 L. ed. 396 (1943); F. P. C. v. Hope Natural Gas 
Co., 320 U. S. 591, 64 Sup. Ct. 281, 88 L. ed. 333 (1944). 

8 324 U. S. 138, 65 Sup. Ct. 565, 89 L. ed. 540 (1945). 

4 Supra note 2. See Benton, Jurisdiction of the Federal Power Commission 
and of State Agencics in the Regulation of Electric Power and Natural Gas 
Industries, supra pp. 53-80. 
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matters in respect of which federal action was required 
if effective regulation of the natural gas industry was to 
be achieved. Regulation of the industry by the states was 
necessarily subordinate to the power of Congress “‘to regu- 
late commerce . . . among the several states.” ° Matters 
of national interest, where uniformity of regulation was 
required, were excluded from their control. Congres- 
sional inaction where they were powerless to act rendered 
less effective their regulatory efforts even in matters essen- 
tially local. 

The business of transporting natural gas from one state 
to another and its sale and delivery to distributing com- 
panies are inseparable parts of a transaction in interstate 
commerce, free from state interference. The interstate 
character of natural gas is not affected by its being com- 
mingled in the pipeline with gas in intrastate commerce, 
even where the proportion between the two types of com- 
merce is not precisely fixed.’ Passing of custody and title 
from the producing company to the distributing company 
at the boundary between two states does not affect the 
interstate character of the transaction where there is no 
interruption in the movement to the destination intended. 
Neither state may regulate the amount of gas which shall 
be supplied or the rate at which it shall be sold to the dis- 
tributing company." 

As an application of the familiar “original package” 
doctrine, subsequent sale and delivery by a local distrib- 
uting company to consumers at retail is intrastate business 
to which state regulation may be addressed.” Where gas 


5 Unitep States Constitution, Art. I, sec. 8, clause 3. 

6 Missouri v. Kansas Natural Gas Co., 265 U. S. 298, 44 Sup. Ct. 544, 68 
L. ed. 1027 (1924). 

7 Eureka Pipe Line Co. v. Hallanan, 257 U. S. 265, 42 Sup. Ct. 101, 66 L. ed. 
227 (1921); United Fuel Gas Co. v. Hallanan, 257 U. S. 277, 42 Sup. Ct. 101, 
66 L. ed. 227 (1921); Hallanan v. Eureka Pipe Line Co., 261 U. S. 393, 43 
oe Ct. 414, 67 L. ed. 715 (1923); Hallanan v. United Fuel Gas Co., 261 
U. 398, 43 Sup. Ct. 416, 67 L. ed. 718 (1923). 

2 Peapies Natural Gas Co. v. P. S. Comm., 270 U. S. 550, 46 Sup. Ct. -. 
70 L. ed. 726 (1926); P. U. Comm. v. Attleboro Steam & Elec. Co., 273 U 
83, 47 Sup. Ct. 294, 71 L. ed. 549 (1927). 

U. Comm. v. Landon, 249 U. S. 236, 39 Sup. Ct. 268, 63 L. ed. 577 (1919). 
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is transmitted directly from the source of supply to con- 
sumers in another state without the intervention of a local 
distributing company, though the transmission is in inter- 
state commerce, the service rendered to the consumer, like 
that of a local distributing company, is a matter of local 
interest. In the absence of federal control, such service 
may be the subject of local regulation." 

The Act declares the business of “transporting and sell- 
ing natural gas for ultimate distribution to the public” to 
be affected with a public interest, and “federal regulation 
in matters relating to the transportation of natural gas 
and the sale thereof in interstate and foreign commerce” 
to be necessary in the public interest." Its provisions are 
made applicable to “transportation of natural gas in inter- 
state commerce, to the sale in interstate commerce of nat- 
ural gas for resale for ultimate public consumption for 
domestic, commercial, industrial, or any other use, and to 
natural gas companies engaged in such transportation or 
sale.” ** The Act does not apply to local distribution of 
natural gas or to the facilities used for such distribution 
or to the production or gathering of natural gas."* The 
term “natural gas” is defined to include either natural gas 
unmixed, or any mixture of natural and artificial gas.“ 


THE CONSUMER’S INTEREST 


The interest of the average consumer is in the mainte- 
nance of adequate service at a just and reasonable retail 
rate. It will be apparent that the rate at which he pur- 
chases natural gas from his local distributing company is 
not unrelated to the price at which the latter purchases 
from the producing company. In fact, the most impor- 


10 Pennsylvania Gas Co. v. P. S. Comm., 252 U. S. 23, 40 Sup. Ct. 279, 64 
L. ed. 434 (1920); cf. P. U. Comm. v. Landon, supra note 9. 

11 Supra note 1, §717(a). 

12 Supra note 1, §717(b). ; 

18 bid. However, the Commission is not precluded “from reflecting the pro- 
duction and gathering facilities of a natural gas company in the rate base and 
determining the expenses incident thereto for the purpose of determining the 
reasonableness of rates subject to its jurisdiction.” Colorado Interstate Gas Co. 
vy. F. P. C., 65 Sup. Ct. 829 (1945). 

14 Supra note 1, §717(a). 
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tant item in the composition of the retail rate is the whole- 
sale price to the distributing company.’’ Prior to enact- 
ment of the Natural Gas Act, the retail rate was within 
the control of the state of consumption,” but the rate at 
which the distributing company purchased from sources 
of supply outside the state was not within the control of 

. any state.’ Under the Natural Gas Act, the latter rate is 
now a matter of federal regulation.” 

Section 4(a)** requires rates and charges of natural gas 
companies to be just and reasonable, and any rate or 
charge that is not just and reasonable is declared unlaw- 
ful. Under section 5” the Commission is given the duty 
to determine just and reasonable rates and charges and to 
fix the same by order where it finds that existing rates are 
unjust and unreasonable. 












































THE CENTRAL STATES CASE 


The contest in the Central States case was between 
claimants to a fund impounded during appeal from an 
order of the Federal Power Commission requiring a rate 
reduction to be made by the Natural Gas Pipeline Com- 
pany of America and Texoma Natural Gas Company, 
corporations which engage as a single enterprise in the 
business of producing and transporting gas by their own 
pipeline in interstate commerce from Texas to Illinois, 
where they sell it wholesale to distributing companies. 
They were ordered to file a new schedule of rates and 
charges effective after September 1, 1940, which would 




































15 Final Report of the Federal Trade Commission to the Senate, S. Doc. 92, 
Part 84-A, 70th Cong., Ist Sess. (1936), pp. 611, 612; Hearings on H. R. 
11662, House Subcommittee on Interstate and Foreign Commerce, 74th Cong., 
2nd Sess., pp. 25, 34-35, 81 (1936); Hearings on H. R. 4008, House Committee 
on Interstate and Foreign Commerce, 75th Cong., Ist Sess., pp. 27, 38-39, 56-57 
(1937) ; 81 Conc. Rec. 6721-6728. 

16 P, U. Comm. v. Landon, supra note 9. 

17 Missouri v. Kansas Natural Gas Co., supra note 6; P. U. Comm. vy. Attle- 
boro Steam & Elec. Co., supra note 8. 
18 Supra note 12. 
19 Supra note 1, § 717(c). 
20 Supra note 1, §717(d). 
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bring about an annual reduction of $3,750,000 in operat- 
ing revenues. The companies petitioned the Circuit Court 
of Appeals for the Seventh Circuit seeking a review of 
the Commission’s order. That court upheld the validity 
of the rate regulatory provisions of the Act and the Com- 
mission’s authority to issue the order, but vacated it be- 
cause of erroneous exclusion from the rate base of an 
amount for “going concern value” and improper deter- 
mination of the amortization period.” On certiorari, the 
Supreme Court reversed the lower court and sustained the 
Commission’s order.” 


During the course of the appeal from the Commission’s 
order, its effect was stayed by the Circuit Court on con- 
dition that a bond be filed to secure refund to purchasers 
at wholesale of amounts due them if the court should sus- 
tain the reduction order.** When Pipeline became liable 
to make refunds, it petitioned the Circuit Court to take 
control of the fund and determine the rights of all claim- 
ants. That court concluded that, as a court of equity, it 
had ancillary power to do complete justice as to all the 
parties interested in the fund.” It, therefore, restrained 
them from proceeding in other courts.” The Illinois 
Commerce Commission took the position that the ulti- 
mate consumers, from whom the distributing companies 
collected rates which reflected the wholesale price paid 
Pipeline, were equitably entitled to the refund. Illinois 
local distributors agreed, and the Court found, that the 
refund should be ratably paid to ultimate consumers. An 


21 Natural Gas Pipeline Co. v. F. P. C., 120 F. (2d) 625 (C. C. A. 7th, 1941). 

22F, P. C. v. Natural Gas Pipeline Co., 315 U. S. 575, 62 Sup. Ct. 736, 
86 L. ed. 1037 (1942). 

23 Substantially all of the gas of Pipeline affected by the reduction in revenue 
was sold at wholesale to distributors for ultimate consumption. 


24 The court cited Inland Steel Co. v. United States, 306 U. S. 153, 59 Sup. 
Ct. 415, 83 L. ed. 557 (1939) and United States v. Morgan, 307 U. S. 183, 
59 Sup. Ct. 795, 83 L. ed. 1211 (1939) as authority for its position. 

25 Natural Gas Pipeline Co. v. F. P. C., 128 F. (2d) 481 (C. C. A. 7th, 1942). 
The petition of certain consumers to intervene was denied until their suits in 


other courts seeking the same or similar relief were dismissed. /d., 129 F. (2d) 
515 (C. C. A. 7th, 1942). 
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order was entered directing all persons having claims to 
show cause why it should not be binding on them.” 
Central States Electric Company was one of the com- 
panies which purchased gas wholesale from Pipeline, 
distributing to consumers in Muscatine” Greenfield, 
Knoxville and Pella, lowa.* It intervened in the pro- 
ceeding and prayed that the portion of the refund repre- 
senting excessive rates paid to Pipeline, amounting to 


approximately $25,000,” be repaid to it and not to ulti- 
mate consumers.” 


No state agency regulates gas rates in Iowa; that power 
is vested in municipalities.“ Central claimed that the 
rates charged customers in Muscatine were insufficient to 
produce a fair return. Upon notice and order to the mu- 
nicipal representatives of Muscatine and Greenfield, those 
Cities asserted rights to the refund on behalf of consumers. 
The Circuit Court denied Central the relief prayed for 
without prejudice to its making claim of adjustment with 
the cities of Muscatine, Greenfield, Knoxville and Pella 
or the gas consumers in those cities. It stated that it was 
without jurisdiction to hear the claim since it involved a 
determination of the reasonableness of Central’s rates, and 


26 Jd., 131 F. (2d) 137 (C. C. A. 7th, 1942). Only those consumers in com- 
munities in which at least 1214 percent of the gas supplied was derived directly 
or indirectly from Pipeline, were included. As far as practicable, gas sold for 
industrial and house-heating uses was eliminated from the basis of the refund. 

27 More than 81 percent of the gas which Central purchased from Pipeline 
was sold to Iowa Electric Company, distributing company in Muscatine. 

28 Less than 12%4 percent of the gas sold in Knoxville and Pella was acquired 
from Pipeline. 

29 The total fund amounted to approximately $6,000,000. 

80 For purpose of the proceedings, Iowa Electric Company transferred its 
rights in the fund to Central. 

81 Cope or Iowa §6143. “They [cities acting under special charter] shall 
have power to require every individual or private corporation operating such 
works or plant, subject to reasonable rules and regulations, to furnish any per- 
son applying therefor, along the line of its pipes, mains, wires, or other conduits, 
with gas, heat, water, light or power, and to supply said city or town with 
water for fire protection, and with gas, heat, water, light or power for other 
necessary public purposes and to regulate and fix the rent or rate for water, 
gas, heat, light, or power; to regulate and fix the rents or rates of water, gas, 
heat, and electric light or power; to regulate and fix the charges for water 
meters, gas meters, electric light or power meters, or other device or means 
necessary for determining the consumption of water, gas, heat, electric light 
or power, and these powers shall not be abridged by ordinance, resolution, or 
contract.” 
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further since the court had already decided that the re- 
fund belonged to ultimate consumers. Payment to the 
treasurers of the four cities was directed, 81 percent being 
allocated to Muscatine. In a supplemental petition, which 
was denied, Central attacked the jurisdiction of the court 
to award the sum to ultimate consumers since such an 
award amounted to a retroactive reduction in local rates 
to which the Natural Gas Act did not apply, and further 
asserted that the award should not be made without a find- 
ing that the excessive rates had been passed on to con- 
sumers, resulting in excessive retail rates, which finding 
the court could not make as it disclaimed jurisdiction 
over the reasonableness of local rates. 

On writ of certiorari, the order of the Circuit Court, 
distributing the refund, was reversed by the Supreme 
Court, and the proceedings remanded.” 

The court below had no power either as a court of 
equity or as a federal court to fix Central’s rates, in the 
absence of legislation purporting to confer such power.” 
And the Natural Gas Act does not confer that power. 

The Natural Gas Act clearly discloses that, though its purpose 
may have been to protect the ultimate consumer at retail, the 
means adopted were limited to the regulation of sales in interstate 
commerce at wholesale, leaving to the states the function of regu- 
lating the intrastate distribution and sale of the commodity. That 
Congress intended to leave intrastate transactions to state regu- 
lation is clear, not only from the language of the Act but from 


the exceptionally explicit legislative record, and from this court’s 
decisions.** 


Central’s rates were set by municipal ordinance; the 
amounts which it collected during the refund period were 
the lawful rates, so fixed; and the sums impounded were 
deducted from payments to Pipeline from Central’s own 


32 Central States Electric Co. v. City of Muscatine, supra note 3. 

33 While federal courts may set aside confiscatory rates prescribed by state 
authority because such rates are proscribed by the 14th Amendment to the 
United States Constitution, they are without authority to prescribe rates in lieu 
thereof, both because that is a function reserved to the states and because it is 
not within the judicial power conferred on them. Central Ky. Natural Gas 
Co. v. Railroad Comm., 290 U. S. 264, 54 Sup. Ct. 154, 78 L. ed. 307 (1933). 

34 Central States Electric Co. v. City of Muscatine, supra note 3, at 144. 
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funds. The Supreme Court held that the question of 
whether ultimate consumers may obtain reparation under 
a standing rate and the proper parties® to any proceeding 
to determine the relative rights between the distributor 
and its customers are questions of state law. The rights 
of the ultimate consumer are only such as the state law 
affords. The most the court below should do, in view of 
the controversy as to the consumers’ rights, is to order 
the fund held for a reasonable time to permit interested 
persons to litigate the issue in a tribunal having jurisdic- 
tion. The burden of instituting proceedings was thus 
placed on consumers. 

The Supreme Court distinguished the cases** upon 
which the lower court relied. In the case of Inland Steel 
v. United States, the Indiana Harbor Belt Railroad was 
permitted to retain amounts accumulated in a special ac- 
count during the period for which an interlocutory in- 
junction suspended an order of the Interstate Commerce 
Commission condemning as unlawful allowances to appel- 
lant for services in spotting cars. The Commission’s find- 
ing that such allowances were unlawful had, upon review, 
been upheld. The fund could belong only to appellant or 
to the Railroad. Appellant could only claim an interest 
in the fund by asserting a right to payments forbidden by 
law. The Railroad, in possession of the fund, was held 
to be in equity entitled to retain it. The fund with which 
the Court dealt in United States v. Morgan was accumu- 
lated in consequence of an order restraining the operation 
of rate schedules prescribed by the Secretary of Agricul- 
ture for services rendered by stockyard merchants. The 
fund could only be distributed to the stockyard merchants 
or to the persons who had paid the excessive rates, which 
excesses made up the fund. Because there had not been 
a valid order of the Secretary determining whether the 


35 See Wright v. Central Ky. Natural Gas Co., 297 U. S. 537, 56 Sup. Ct. 
578, 80 L. ed. 850 (1936). 


36 Supra note 24. 
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rates paid were unreasonable, the court retained the fund 
until such time as that determination was made. 

The decision of the Supreme Court in the Central States 
case did not determine that the distributing company was 
entitled to the refund, but only that the lower federal 
court was without jurisdiction to decide whether con- 
sumers were entitled to it. Unless and until a determina- 
tion that the retail rate was unreasonable was made by an 
authority having jurisdiction, the court could not award 
a refund to ultimate consumers who paid such rate. 
Whether and to what extent they were injured as result 
of the reduction in wholesale rates having been stayed 
was dependent upon such determination. 


REGULATION OF RETAIL RATES 


The primary objective of state regulation, like federal 
regulation, is to effectuate just and reasonable rates to ulti- 
mate consumers.*’ ‘The extent to which, and the methods 
whereby, retail rates for natural gas are regulated vary 
considerably among the several states. In many, control 
is vested in a state board or public utility commission. In 
others, municipal corporations are authorized to contract 
with public utilities operating within their limits. A right 
of appeal to a state board or commission to review and 
set aside rates fixed by municipal ordinance may be pro- 
vided. 

Rate-making is a legislative or administrative, not a 
judicial, function.” Rates fixed by proper authority are 
prima facie reasonable.” The public utility may not 
charge rates other than those which have been fixed.” 
Where the statute provides that the power to fix rates 
“Shall not be abridged by ordinance, resolution, or con- 





37 State v. P. S. Corp. of Texas, 88 S. W. (2d) 627 (Texas Civ. App., 1935). 

88 Cedar Rapids Gas Co. v. Cedar Rapids, 223 U. S. 655, 32 Sup. Ct. 389, 
56 L. ed. 594 (1912), aff’g 144 Iowa 426, 120 N. W. 966 (1909); Peoples Gas 
Light & Coke Co. v. Slattery, 373 Ill. 31, 25 N. E. (2d) 482 (1939); Knotts 
v. Nollen, 206 Iowa 261, 218 N. W. 563 (1928). 

39 Cedar Rapids Gas Co. v. Cedar Rapids, supra note 38; State ex rel. St. 
Louis Water Co. v. P. S. Comm., 316 Mo. 842, 291 S. W. 788 (1927). 

40 Mapleton v. Iowa P. S. Co., 209 Iowa 400, 223 N. W. 476 (1929). 
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tract,” the franchise granted by the municipality is subject 
to subsequent adjustment of rates.** In the absence of an 
appropriate reservation, the public utility commission 
cannot set aside rates fixed by contract and approved by 
it, without the consent of the parties.** The statute may 
restrict municipal authorities from changing the rates 
during the period agreed upon with the utility.” 

The power to award reparations“ where a rate received 
by a public utility is found to be unjust and unreasonable 
is sometimes vested in state utility commissions.** Where 
such a power exists, it is generally held that an award 
of reparations is necessary before an action to recover 
damages for the collection of an unreasonable rate may 
be maintained.** Where a regulatory body has found a 
rate to be just and reasonable for the future, it may not 
subsequently award reparations against such rate, the util- 
ity being entitled to rely upon such declaration until a 
reduction has been ordered.** The power to determine a 
just and reasonable rate for the past may exist even though 
no award of reparations for such period could be made.” 





41Towa Ry. & Light Co. v. Jones Auto Co., 82 Iowa 982, 164 N. W. 780 
(1917) ; Town of Williams v. Iowa Falls Elec. Co., 185 Iowa 493, 170 N. W. 
815 (1919). 


42 Birmingham Elec. Co. v. Alabama P. S. Comm., 233 Ala. 675, 173 So. 19 
(1937). 


43 On10 GENERAL CopE ANNOTATED (Page) § 3983. 


44 “Reparation redresses a private wrong of the past.” Centre County Lime 
Co. v. P. S. Comm., 96 Pa. Super. 590, 599 (1929); Jd., 103 Pa. Super. 179, 
157 A. 815 (1931). 


45 See, for example, Arizona Cope, Tit. 69 §252; ILLtiInois ANNOTATED 
Sratutes (Smith-Hurd), Ch. 111-2/3 § 76; and PENNSYLVANIA STATUTES AN- 
NOTATED (Purdon), Tit. 66 §1153. The Missouri Public Service Commission 
has no jurisdiction to award reparations. State ex rel. Laundry, Inc. v. P. S. 
Comm., 327 Mo. 93, 34 S. W. (2d) 37 (1931); State v. Buzard, 350 Mo. 763, 
168 S. W. (2d) 1044 (1943). 


46 Texas & Pacific Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426, . Rey 
Ct. 350, 51 L. ed. 553 (1907); Natural Gas Pipeline Co. v. F. P. C., 
(2d) 27 (C. C. A. 7th, 1944). 


47 Arizona Grocery Co. v. Atchison, T. & S. F. Ry. Co., 284 U. S. 370, 52 
Sup. Ct. 183, 76 L. ed. 348 (1932); Woodrich v. Northern Pac. Ry. Co., 71 F. 
(2d) 732 (C. C. A. 8th, 1934), Note (1935) 97 A. L. R. 406; Cheltenham & 
Abington S. Co. v. Pa. P. U. Comm., 344 Pa. 366, 25 A. (2d) 334 (1942). 


48 See Atlantic Coast Line R. Co. v. Florida, 295 U. S. 301, 55 Sup. Ct. 713, 
79 L. ed. 1451 (1935); United States v. Morgan, supra note 24. 
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Though the consumer is not fully protected under the 
Natural Gas Act, his interests are indirectly served.“ The 
pattern of federal regulation adopted is not such as alone 
and unaided by the regulatory body which has control 
over retail rates can attain the ultimate aim of protection 
of the consumer from unjust and unreasonable rates. If 
he is to be assured of gas at reasonable rates, codperation 
between the regulatory authorities having control of 
wholesale and retail rates is required. The rates over 
which the Federal Power Commission is given control 
are the wholesale rates, those at which the producing or 
transporting company sells to the distributing company. 
The retail rates, those at which the distributing company 
sells to ultimate consumers, are without the scope of the 
Natural Gas Act. A reduction in the former will not 
automatically result in a decrease in retail rates. Whether 
in any event the amount by which wholesale rates are 
reduced will be translated in whole or in part into a reduc- 
tion in retail rates is a matter for determination of the 
regulatory authority within whose control the latter rates 
lie. 

It is suggested that, wherever possible, proceedings re- 
specting the retail and wholesale rates for natural gas 
should be instituted contemporaneously.” Assuming that 


49 For the most part, wholesale rate reductions have led to related adjustments 
in local rates. Some indication of the extent to which the interests of consumers 
have been served under the Natural Gas Act may be obtained from the follow- 
ing tabulation of major annual rate reductions by natural-gas companies since 
the Act became effective in 1938: Natural Gas Pipeline Company of America, 
$6,508,000; Hope Natural Gas Company, $3,610,000; Canadian River Gas Com- 
pany, et al., $2,745,000; Panhandle Eastern Pipe Line Company, $5,094,000; 
Interstate Natural Gas Company, Inc., $1,100,000; Cities Service Gas Company, 
$4,446,000; Lone Star Gas Company, $2,071,000; El Paso Natural Gas Com- 
pany, $526,000; United Gas Pipe Line Company, $2,195,000; Northern Natural 
Gas Company, $2,287,000; Memphis Natural Gas Company, $353,000; and 
miscellaneous voluntary reductions through filing of rate schedules, $4,890,000. 
The accumulation of these reductions from effective dates to June 30, 1945, 
aggregates well over $100,000,000. 

50 Supra note 1, §717p (b). “The Commission may confer with any state 
commission regarding rate structures, costs, accounts, charges, practices, classi- 
fications, and regulations of natural-gas companies; and the Commission is 
authorized, under such rules and regulations as it shall prescribe, to hold joint 
hearings with any state commission in connection with any matter with respect 
to which the Commission is authorized to act. The Commission is authorized in 
the administration of this chapter to avail itself of such codperation, services, 
records, and facilities as may be afforded by any state commission.” 
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both rates were found to be unreasonable, if unjust enrich- 
ment of the distributing company at the expense of con- 
sumers is to be prevented, consumers should be able to 
obtain the benefit of funds accumulated during the pend- 
ency of an appeal from a rate-reduction order under the 
Natural Gas Act. If there be a determination that both 
are unreasonable, even where no reparation order could 
be made, “the court has authority and is under an equi- 
table duty to dispose of [excessive rates in custodia legis | 
according to law and justice.” ” 





51 United States v. Morgan, supra note 24, at 193. 








